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STATEMENT OF THE QUESTION PRESENTED 
In the opinion of appellant the question is: 


In a personal injury action did the District Court 


in submitting the issue of defendant's negligence to the 


jury where the evidence of negligence was wholly conj 


err 


ec- 


tural and speculative and in construing Hanna v. Fletcher 


to mean that plaintiffs could recover in tort for an alleged 
breach by defendant of a contract, to which the plaintiffs 
were not in privity, where there was no independent duty 


of due care owed to plaintiffs by defendant? 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
STATEMENT OF POINTS | 
SUMMARY OF ARGUMENT 
ARGUMENT: 


I, The Trial Court Erred in Refusing to Direct a 
Verdict for Defendant at the Close of All the 
Evidence, or to Grant Defendant's Motion for 
Directed Verdict Under Rule 50 of the Federal 
Rules of Civil Procedure Because: 


1. There was no evidence of any ad, 
On the part of defendant to warrant submitting 
this Issue to'the Jury . 5 4 


The Trial Court misconstrued Hanna v. 
Fletcher to mean that here the contractual 
Duty of defendant to supervise created an 


Independent duty of due care owed bY 
Defendant to plaintiffs 5 


The Court's General Charge Was so Palpably 
Erroneous that the Jury was Misled as to the 
Proper Issues to be Decided by It 


CONCLUSION 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This was an action in tort seeking damages for personal injuries. 
The jury returned verdicts in favor of the plaintiffs (appellees) against 
the defendant (appellant) and from final judgments entered thereon on 
June 13, 1960, defendant appeals. Jurisdiction of this Court) is founded 
upon the provisions of Title 28, Section 1291, U.S. Code. 


STATEMENT OF THE CASE 


The parties will hereinafter be designated as they appear in the 
Court below, appellant, the Goss Printing Press Company, as "defendant" 
and the individual appellees as "plaintiffs." 


Defendant manufactures and sells printing presses. On June 5, 
1950 it entered into a contract for the sale to Washington Times-Herald, 
Inc. (since merged with and known as Washington Post Times-Herald) 
of certain "Goss Headliner Presses" to be installed in the latter's new 
plant in Washington, (Defendant's Exhibit No. 1 at J.A. 146). 


The contract did not require defendant to install these presses. 
They were installed by an independent contractor, Centre-Ammon Com- 
pany, pursuant to a contract between Centre-Ammon and Washington 
Times-Herald, Inc., such installation to include the entire press with 
the catwalks and hand rails, above Press ''A"', which are directly in- 
volved in this case. The only connection that defendant had with the 
installation of the presses was pursuant to the following provision of 
its aforementioned contract with the Washington Times-Herald, Inc. 
(J.A. 142-3) 


"Goss shall furnish at Times-Herald's expense one or more 
competent expert mechanics to supervise the erection, 
starting and adjustment, and the testing of the machinery 
at Times-Herald's plant as provided in the following para- 
graph, and Times-Herald shall provide everything else re- 
quired therefor. Times-Herald shall pay currently and 
promptly for the services, transportation, board and lodg- 
ing of said expert mechanics from the time of departure 
from the Goss plant until their return, at then prevailing 
wages for such mechanics and subject to then existing 
rules and| customs of Goss as to working conditions, hours, 
and overtime. 


It is agreed by the parties that the equipment will be manu- 
factured and will operate in accordance with plans and 
specifications as set forth herein, and that the equipment 
will be free from defective material and workmanship and 
will operate in a safe and efficient manner at the speed 


3 


specified in the specifications, to the complete satisfac- 
tion of Times-Herald. Times-Herald may test the 
machinery up to sixty days after installation to determine 
whether the same has been manufactured, installed and 
operates in accordance with the provisions hereof, a 
during at least fifteen days of such time a Goss erector 
will be retained at Times-Herald's expense to witness 
the operation. Times-Herald shall notify Goss in writing 
at Chicago within ten days after the test period of any 
claim of noncompliance. Goss shall then have reasonable 
opportunity, at its expense, to remedy any fault or defect 
in the machinery. If it is unable to do so within a reason- 
able time, Times-Herald may reject the machinery. |Goss 
shall then remove the machinery or such part thereof as 
shall be rejected by Times-Herald, refund to Times-Her- 
ald all expenditures for purchase price, transportation and 
erecting and testing of the machinery. If the machinery 
shall be accepted by Times-Herald as being in full com- 
pliance herewith, the warranty of Goss hereunder shall 
thereafter be deemed to extend only to defects in workman- 
ship or material which may appear during one year from 
the date of the erection of the machinery." 


The presses were installed by Centre-Ammon Company in 1951, 
pursuant to the above quoted provisions of its contract. Defendant at all 


times had a supervisor in the Washington Times-Herald plant, one Eugene 


Connelly, who died before the trial. Mr. Connelly's primary responsi- 
bility was to observe the proper erection of the machinery and all its 
moving parts which had to be installed with a maximum of precision 
both as to leveling and alignment and to observe the rest of|the entire 
installation including electricity and plumbing, catwalks and rails. Mr. 
Connelly as supervisor was loaned to Washington Times-Herald and had 
no actual control over the actions of all the independent contractors in- 
volved in the installation of the presses including Centre-Ammon Com- 
pany. He had no power to order changes in the work or to ¢orrect pro- 
cedures except through the offices of Washington Times-Herald, Inc. to 
whom he had the duty of reporting as the installation progressed. 


The catwalks, including their vertical supports and handrails, were 
fabricated and furnished by defendant at its plant in Chicago. The hand- 
rails were cut to specified lengths pursuant to the plans and specifications 
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for this job prepared by defendant and together with the presses and 
machinery were consigned to the purchaser Washington Times-Herald, 
f.o.b. Chicago. There were approximately 48 to 50 sections of rail re- 
quired for the entire installation or 12 separate pieces for each press. 
The rail in question, which later fell, was designated as No. 4 and was 
specified on the blueprints and specifications as being 74 1/2 inches 
long. There were two No. 4 rails for each of the four presses, or eight 
for the entire installation. All of the 48 to 50 rails were shipped at 
about the same time. They were separately installed on the presses 
as the work progressed, being selected as needed from the pile by 
employees of Centre-Ammon. The rail in question, which should have 
been a No. 4 railing was actually a No. 12 as shown on the blueprints 
and was 72 - 9/16 inches long. It was installed by the mechanics of 
Centre-Ammon as were all of the other railings. After the presses 
were in satisfactory operation Mr. Connelly left the Washington Times- 
Herald plant and defendant had nothing more to do with the presses. 
Full control and maintenance of the presses was assumed by Washing- 
ton Times-Herald. 


Five years later or on September 27, 1956, the four male plaintiffs, 
all of whom were pressmen of Washington Post Times-Herald sustained 
injury when the railing in question was dislodged from its vertical sup- 
ports and fell. 


Plaintiffs filed suit in the Court below on October 19, 1956 against 
George R. Hall, Inc., a contractor which had removed and replaced a 


section of guard rail adjacent to the one which fell, entitled Edwin May- 


hew et al. v. George R. Hall, Inc., Civil Action File No. 4160-56. They 
were unsuccessful. Thereafter, on December 9, 1958 they filed suit 
against defendant for damages for their personal injuries sustained 
(Complaint, J.A. 1). In due course the case came on for trial before 
Judge George L. Hart, Jr. and a jury. 


5 


The record is lengthy and all material parts of the testimony 
relating to the issue of liability appear in the Joint Appendix. In addi- 
tion to the facts already recited, which are not contradicted and which 
were all established by the evidence, the remaining pertinent parts of 
the evidence may be summarized as follows: 


On September 27, 1956 three of the male plaintiffs were on the 
catwalk above Press "A". Plaintiff Moltz was below them on the press 
room floor. The railing in question gave way and the three plaintiffs 


fell from the catwalk to the floor sustaining injuries. Plaintiff Moltz 


was injured by the falling rail and a fire extinguisher which also fell. 


The only witnesses to the accident were the plaintiffs themselves. 
Plaintiff Mayhew testified that he merely brushed against the rail (J.A. 
37). Plaintiff Moltz did not come in contact with the rail and did not see 
it before it fell (J.A. 43-44), Plaintiff Quina testified that he leaned 
back against the rail (J.A. 45). Plaintiff Frazee also testified that he 
leaned back (J.A. 53). 


The screw hole at one end of the section of the rail was enlarged 
or torn (J.A. 66). Two expert witnesses testified about the degree of 
force required to spring out the rail section sufficiently to|cause this 
tearing of the steel and enlarge the screw hole. James Penniman Rogers, 
Production Engineer for the Washington Post specializing in Civil and 
structural engineering, testified for the plaintiffs that from his examina- 
tion of the rail section and his evaluation the amount of force that would 
have been necessary to break through the rail section where it was at- 
tached to the vertical support and tear the steel so as to enlarge the 
screw hole was 252.7 lbs. (J.A. 66-67 and again at 69-70). | In explain- 
ing the nature and direction of the force required to tear out the hole, 
Mr. Rogers further testified that in his opinion it would haye to be a 
lineal force directed in the direction of the tearing, that the direction 
of a person leaning against the rail would be at right angles to that 
force and that even if a 190 pound man leaned against the rail with his 
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full weight that a certain amount of the weight would go down vertically 
in gravity and would not produce the force in the direction that would 
tear the hole out (J.A. 72). 


The defendants called as an expert witness Bernard F. Locraft, 
a registered professional civil engineer who had impressive qualifica- 
tions and was accepted as a qualified expert (J.A. 87). He had examined 
the section of rail which had fallen out and also examined the scene of 
the accident and had made structural calculations to determine just how 
strong the railing was in place and how much load it would require to 
tear the holes loose, balancing his calculations against the safety 
standards of the) American Standard Safety Code for building construc- 
tion, of the American Standards Association, the minimum wage and 
Industrial Safety Board for the District of Columbia, the District of 
Columbia Building Code, and the Building Officials Code of America 
(J.A. 88-89). According to his calculations the railing as installed 
prior to the accident was adequate to take the loads thet were imposed 
under the standards and codes. According to these standards, all of 
which conformed, it is necessary that such a railing support 40 pounds 


per lineal foot of load and this particular rail would support 70 pounds 


per lineal foot. The safety regulations further required that a con- 
centrated load of 200 pounds at any point on the railing be supported. 
Mr. Locraft's calculations indicated that 213 pounds at the center could 
be supported by this railing (J.A. 89). It would have taken at least 213 
pounds to sway the rail out of position (J.A. 90), but that in order to 
tear out the screw hole at the end inthe .ianner in'which it w.s torn 
"would have required 440 pounds to pull it through, tear that loose and 
so there was considerable force applied to this railing before it gave 
away" (J.A. 91), and that this required force of 440 pounds was just a 
little over twice’ what the railing was supposed to take under the safety 
standards and codes (J.A. 91). 
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During the course of the trial Judge Hart ruled that he would sub- 
mit to the jury as a question of fact determination of the question whether 
the contract between defendant and Washington Times-Herald Inc. re- 
quired supervision of the installation of the catwalks and hand rails. 

The pertinent provision is quoted in full above. Defendant moved for 

a directed verdict at the close of plaintiffs’ case and this was denied 
after full argument (J.A. 77 et seq.). Defendant again moved for a 
directed verdict at the close of all the evidence and this too was denied 
(J.A. 127-8). The Court's entire charge to the jury appears in the 

Joint Appendix, pages 129 through 135. 


The jury returned verdicts for the male plaintiffs and judgments 
in their favor were respectively entered against the defendant (J.A. 146 
through 150). 


Thereafter defendant regularly moved to vacate and set aside the 
verdicts and judgments for the plaintiffs and for directed verdicts under 
Rule 50 of the Federal Rules of Civil Procedure and/or for a new trial 
(J.A. 150-152). This motion was denied (J.A. 153). This appeal followed. 


STATEMENT OF POINTS 


The District Court erred: 


1. In denying the motion of defendant for a directed verdict at 


the close of all of the evidence. 
2. In erroneously instructing the jury in the general |charge. 


3. In denying defendant's motion to vacate and set aside the 
verdict and judgments for the plaintiffs and for directed verdicts under 
Rule 50 of the Federal Rules of Civil Procedure. 


SUMMARY OF ARGUMENT 


The Trial Court erroneously submitted to the jury the issue of 
defendant's negligence. The evidence adduced on this issue was so 
uncertain and indefinite that the jury could only by speculation and con- 
jecture resolve this issue. The only witnesses to the accident were 
three of the male plaintiffs themselves and they gave no explanation 
whatever as to how the rail became dislodged from the catwalk and 
fell. The only connection that defendant had with the section of rail 
that fell was that defendant fabricated the catwalk and the vertical sup- 
ports at its plant in Chicago and cut the sections of railing to the re- 
quired lengths in accordance with the plans and specifications which 
defendant had prepared. There was no claim of alleged negligent design 


or manufacture. This was a part of the installation of four printing 
presses sold by defendant to Washington Times-Herald. Defendant did 
not install the presses, the catwalks or the railings. These were in- 


stalled by an independent contractor under direct contract with Washing- 
ton Times-Herald. Under the contract of sale; defendant was required 
and did supply an expert mechanic to supervise the installation of the 
presses and moving parts of the machinery and to observe the entire 
installation. The expense of this supervisor was paid by Washington 
Times-Herald and he had no power to order changes in the installation 
procedure except through Washington Times-Herald. 


The evidence was uncontradicted that the railing which fell, which 
had been in continuous, safe use for five years, was two inches shorter 
than the section called for by the plans and specifications. The evidence 
is equally uncontradicted that the short rail was selected and installed by 
the independent contractor. There is no evidence whatever to show that 
defendants’ supervisor had anything to do with the installation of this 
rail or how the rail was actually selected and installed at this point on 
the catwalk. There was no evidence of negligence on the part of the 
supervisor of defendant and there was no evidence of a breach of any 
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independent duty owed by the supervisor to the plaintiffs. The trial 
Court erroneously submitted to the jury, as a question of fact, interpre- 
tation of the contract as to whether the requirement to supervise the 
installation of the presses included an obligation also to supervise the 
installation of the catwalks and rails. This was erroneous as the con- 
struction of the contract should have been decided by the Court as a 
matter of law. 


The chief premise of the Court's charge to the jury was erroneous 
and the Court, in effect, held, presumably under a misconstruction of 
Hanna v. Fletcher, that if defendant breached its contract with Washing- 
ton Times-Herald by failing to supervise the installation of|the hand 
rails, the plaintiffs, who are not in privity of contract, were entitled to 
sue by reason of such breach, thus equating the breach of the contractual 
duty with a breach of an independent duty owed by defendant/to the plain- 
tiffs. 


In summary, the trial Court erred in denying oe seilen motion 


for a directed verdict at the conclusion of all the evidence and its motion 
for directed verdict pursuant to Rule 50 of the Federal Rules of Civi! 
Procedure, and further erred in the basic premise of its charge to the 


jury in this case. 
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ARGUMENT 


I 


THE TRIAL COURT ERRED IN REFUSING TO DIRECT 
A VERDICT FOR DEFENDANT AT THE CLOSE OF ALL 
THE EVIDENCE, OR TO GRANT DEFENDANT'S 
MOTION FOR DIRECTED VERDICT UNDER RULE 50 
OF THE FEDERAL RULES OF CIVIL PROCEDURE 
BECAUSE: 


1. There Was No Evidence of Any Negligence 
On the Part of Defendant to Warrant Sub- 
mitting This Issue to the Jury. 


Defendant manufactures and sells printing presses. On June 5, 
1950 it entered into a contract for the sale to Washington Times-Herald, 
Inc. of certain ''Goss Headliner Presses" to be installed in the latter's 
plant in Washington (Defendant's Exhibit No. 1 at J.A. 146). Defendant 
did not contract to install, and did not install, these presses. They 
were installed by the Centre-Ammon Company pursuant to contract 
between it and the Washington Times-Herald, Inc.. Centre-Ammon was 
responsible for the installation of the entire press including the hand 
rail in question on the catwalk above Press "A". The only connection 
that defendant had with the installation of the presses was pursuant to 
the following provision of its contract with the Wasnineton Times-Herald, 
Inc. (J.A. 142-3): 


"Goss shall furnish at Times-Herald's expense one or 
more competent expert mechanics to supervise the erec- 
tion, starting and adjustment, and the testing of the 
machinery at Times-Herald's plant as provided in the 
following paragraph, and Times-Herald shall provide 
everything else required therefor. Times-Herald shall 
pay currently and promptly for the services, transporta- 
tion, board and lodging of said expert mechanics from 
the time of departure from the Goss plant until their re- 
turn, at then prevailing wages for such mechanics and 
subject to then existing rules and customs of Goss as to 
working conditions, hours, and overtime. 
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It is agreed by the parties that the equipment will be 
manufactured and will operate in accordance with plans 
and specifications as set forth herein, and that the equip- 
ment will be free from defective material and Ronee 
ship and will operate in a safe and efficient manner at) the 

speed specified in the specifications, to the complete satis- 
faction of Times-Herald. Times-Herald may test the 
machinery up to sixty days after installation to determine 
whether the same has been manufactured, installed and 
operates in accordance with the provisions hereof, and 
during at least fifteen days of such time a Goss erector 
will be retained at Times-Herald's expense to witness 
the operation. Times-Herald shall notify Goss in writing 
at Chicago within ten days after the test period of any 
claim of noncompliance. Goss shall then have reasonable 
opportunity, at its expense, to remedy any fault or defect 
in the machinery. If it is unable to do so withina Se - 
able time, Times-Herald may reject the machinery. ss 
shall then remove the machinery or such part thereof |as 

shall be rejected by Times-Herald, refund to Times-Her- 
ald all expenditures for purchase price, transportation and 
erecting and testing of the machinery. If the machinery 
shall be accepted by Times-Herald as being in full com- 
pliance herewith, the warranty of Goss hereunder shall 
thereafter be deemed to extend only to defects in work- 
manship or material which may appear during one year 
from the date of the erection of the machinery." 


The presses were installed by Centre-Ammon Company in 1951. 


Pursuant to the above provision of its contract defendant at all times 
had a supervisor in the Washington Times-Herald plant, one Eugene 
Connelly, who died before the trial, whose duties, as described by Mr. 
William Joseph Nolan, Vice-President of defendant company, "were to 
observe the erection of the machinery, to see that it was in perfect 
alignment, level, all adjustments made, and tested so it was ready to 
run, and then supervise the press, start up on admission and stay with 
the press for a period until he was released by the Times-Herald as 
the press being satisfactory" (J.A. 79). The evidence was uncontradicted 
that Centre-Ammon Company did in fact install the presses, |including 
the catwalks and hand rails, and that Mr. Connelly, pursuant/|to the con- 
tract, supervised the installation of the presses, including all their 
moving parts, and observed the entire installation which included the 


12 


catwalks and rails. The technical and delicate nature of the installation 
of the presses and the necessity of absolute precision of their installa- 
tion was frequently referred to in the evidence below and particularly 

by Mr. Nolan (J.A. 79-80). During the procedure the evidence is equally 
uncontradicted that Mr. Connelly had no actual control over the actions 
of the independent contractor, Centre-Ammon Company, beyond instruct- 
ing and advising them what to do with regard to the installation of the 
machinery but with no power to compel compliance with his instructions 
except report refusal to carry out his orders to Washington Times-Her- 
ald (J.A. 80) and no responsibility in connection with the rails and cat- 
walks except to observe with respect to the entire installation (J.A. 80-81). 


The catwalks and vertical supports and hand rails were fabricated 
and furnished by defendant at its plant in Chicago.’ The hand rails were 
cut to specified |lengths pursuant to the plans and specifications for this 
job and with the rest of the presses and machinery were consigned to the 
purchaser Washington Times-Herald, f.o.b. Chicago. There were 12 
separate pieces of rail for the "A" Press of varying lengths (J.A. 115). 
The rail in question, which later fell, was designated as No. 4 and was 
specified on the; blueprints and specifications as being 74 1/2 inches long. 
There were two No. 4 rails for each of the 4 presses or 8 for the entire 
installation. 


The evidence was further uncontradicted that Centre-Ammon 
installed a No. 12 railing, which was 72 - 9/16 inches long instead of 
the No. 4 railing at the point which later fell (J.A. 118). All of the rail- 
ings for all four presses reached the Washington Times-Herald plant at 
about the same time and were separately installed on the presses as the 
work progressed, being selected from a pile of approximately 48 to 50 
rails by employees of Centre-Ammon (J.A. 119). 


These facts are not contradicted. There is not one word of testi- 
mony in this recorc to show how a railing twa inches shorter than that 


specified was placed on this particular catwalk and there is no evidence 
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to show that Mr. Connelly knew about the installation of this particular 
railing or that he should or could have known that the wrong piece of 
railing was installed by the Centre-Ammon mechanics. The evidence 
is entirely silent on these points. After the rails had been in position 
for five years, and in constant use, on September 27, 1956 the plaintiffs 
fell, sustaining injuries. During all this intervening time the presses 
and the catwalks and rails were completely under the control of Wash- 
ington Times-Herald and were maintained by its employees. Defendant 
had nothing to do with the presses or the catwalks after the/ presses 
were accepted in satisfactory running order and paid for by Washington 
Times-Herald pursuant to the contract (J.A. 77, 136, 141). 


The plaintiffs were the only witnesses to the accident, Mr. May- 
hew, who weighed 190 pounds, testified that the railing gave away when 
he merely brushed against it (J.A. 24, 37). None of his weight came 
against the rail and no force was exerted against it (J.A. 37). Plaintiffs 
Quina (J.A. 45) and Frazee (J.A. 53), both testified that they leaned back 
against the rail. The rail gave way and they fell. 


We have here then an unexplained accident involving 4 section of 
rail which while installed by an independent contractor in a) way different 
from the plans and specifications, was nevertheless entirely adequate to 
carry in excess of the loads required by all existing safety codes. (See 
testimony of Bernard F. Locraft J.A. 88-91 and discussed in more de- 
tail, supra). This then was not an unsafe or improper installation. The 
rail was entirely adequate and safe for the purposes for which it was 
designed and intended, and despite the actions of the Centre-Ammon 
Company mechanics in using a shorter section, by approximately 2 
inches in an overall length of more than 6 feet, a stout, adequate safety 
rail was in fact installed. This was the condition of the job|when Mr. 
Connelly left it. For the trial court to permit the jury to speculate 
whether Mr. Connelly did something or refrained from doing something 


that in any way contributed to the collapse of this particular rail five 


years later after satisfactory use under all of the operating) conditions 
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in the press room was to permit the jury to indulge in sheer conjecture. 
There may have been some explanation why the Centre-Ammon mechanics 
chose this particular rail section. There may have been many reasons 
why in fact Mr. Connelly did not or could not have observed that the 
wrong section of rail had been selected from the pile on hand. There 

was no evidence on any of these points. To permit the jury to attempt 

to decide whether Mr. Connelly's conduct was negligent, where this 

vital evidence was wholly lacking, was to permit the jury to determine 

the issue of negligence not on what the evidence showed but on the basis 
of what the jury might guess or speculate the facts might be. 


Under familiar principles the mere happening of this accident, of 
course, proved nothing. The burden of proof was upon plaintiffs to ad- 
duce sufficient evidence on the points just discussed to satisfy by a 
preponderance of the evidence that defendant was negligent. Absent 
such evidence the duty of. the trial Court, of course, was clear. The 
issue should have been taken from the jury and a verdict directed for 
the defendant as a matter of law. 


In Pennsylvania Railroad Company v. Pomeroy, 1956, 99 U.S. 
App. D.C. 272, 239 F.2d 435, Cert. denied 1957, 353 U.S. 950, 77 S.Ct. 


861, 1 L.Ed. 2d 859, the Court stated on page 444, 239 F.2d: 


"It is axiomatic that, to prevail in a negligence 
case, a plaintiff must prove sufficient facts, not only 
to warrant an inference of negligence, but also to jus- 
tify an inference that such negligence was proximately 
related to the injury or death.” Tennant v. Peoria & P. 
U. Ry. Co., 1944, 321 U.S. 29, 32, 64 S.Ct. 409, 88 L.Ed. 
520; Hernandez v. Southern Union Gas Co., 10 Cir., 1954, 
209 F. 2d 606, 610. 


To like effect this Court stated in Brown v. Capital Transit Co., 75 U.S. 
App. D.C. 337, 127 F.2d 329: 


“The evidence wholly fails to show negligence on 
the part of defendant; hence there is no theory upon which 
a verdict for plaintiff could have been sustained. Sucha 
finding would have been based, not upon proven facts, but 
upon mere speculation as to how the accident might have 
occurred. This is not sufficient." 
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And still further, in Reece v. Capital Transit Co., 97 
D.C. 274, 230 F.2d 824, this Court stated: 


"The evidence left the cause of Mrs. Reece's fall so 
uncertain that the jury should not have been permitted 
to speculate that her injuries were attributable to the 
appellee's negligence. Judgments n.o.v. were therefore 
properly entered. Kieffer v. Capital Transit Co., 1954, 
94 U.S. App. D.C. 95, 214 F.2d 241; Marshall v. Capital 
Transit Co., 1954, 95 U.S. App. D.C. 1, 216 F.2d 636; 
Swank v. Capital Transit Co., 1955, 95 U.S. App. D.C; 
127, 220 F.2d 807." 


And finally, in Collins v. District of Columbia, 60 App. D.C. 100, 48 
F.2d 1012, 1014, this Court held: 


"The burden of proof at the trial was upon the plain- 
tiff, in order to recover against either defendant, to estab- 
lish by the preponderance of the evidence that the accident 
was in fact caused by the negligent act or omission of such 
defendant. The causal connection between the accident and 
the negligence of the defendant must not be left to mere 
conjecture or supposition. There is a complete failure of 
proof in the present record upon this vital point, and {this 
fact defeats appellant's appeal in this court." 


2. The Trial Court Misconstrued Hanna v. Fletcher 
To mean that Here the Contractual Duty of 
Defendant to Supervise Created an Independent 
Duty of Due Care Owed by Defendant to Plaintiffs. 


Generally, mere failure to perform a contract cannot/serve as a 
basis for tort liability nor is a breach of contract ordinarily a tort. 
However, under certain circumstances a contract may, by its terms, 
create an obligation the breach of which would furnish a basis for a 
tort. 38 Am. Jur., Negligence, Sec. 20, pp. 661-662. Accordingly, in 
order for a person not in privity of contract to avail himself of the 
terms of such contract to recover damages for injuries sustained as 
a result of breach thereof, such breach of contract must also be a 
breach of an independent duty on the part of the person performing the 
contract to exercise due care toward the injured person. 
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"But where a defendant's negligence ends merely in non- 
performance of the contract and where defendant is not 

under any recognized duty to act apart from contract, 

the courts generally still see no duty to act affirmatively 

except the duty based on — and limited by — defendant's 

consent," 

2 Harper and James, Torts 1956 918.6, p. 1050. 

As heretofore stated, the defendant is not engaged in the business 
of installing printing presses. Its business is the manufacture and sale 
of such presses and as an incident of such sale, it furnished a supervisor 
to assure that the minute fittings were correctly adjusted for production. 
The press itself, including the safety rails, was installed by Centre- 


Ammon Company under contract with Washington Times-Herald. 


The Court evidently concluded, as indicated by its remarks in 
denying defendant's motions for a directed verdict and in its charge to 
the jury, that although the installation of the presses and safety rails 
was under the control of Centre-Ammon Company, a jury question arose 
as to whether there was a breach of contract by defendant which resulted 
ipso facto in a breach of duty of due care to plaintiffs. 


In Hanna v. Fletcher, 1956, 97 U.S. App. D.C. 310, 231 F.2d 469, 


this Court ruled that liability will not be precluded in a negligence action 


because a person injured is not in privity of contract with one who agrees 
to make certain repairs and does them negligently. Nevertheless, it is 
not the breach of contract which is actionable but a breach of an independ- 
ent duty undertaken when one agrees to repair and does so negligently. 
This Court stated on page 473, 231 F.2d: 


"Negligence must be proved. It must be proved to be the 
proximate cause of the injury. Contributory negligence 
is a defense. The plaintiff must be within the class pro- 
tected, that is, one as to whom 'the consequences of neg- 
ligence may be foreseen.’ Liability exists only upon a 
reasonable basis consistent with rules properly appli- 
cable in tort litigation." 
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Defendant, which is not engaged in the business of installing 
printing presses and railings, could hardly be expected to /'foresee" 
that if its supervisor on the job did not stand by and watch the installa- 
tion of the safety-rails by employees of Centre-Ammon Company, whose 
business it is to install printing presses and safety rails, a wrong rail 
would be installed; nor can it be said that "but for" the act or failure 
to act on the part of defendant the injury would not have occurred. 
Indeed, it would be a difficult task for one peculiarly qualified in the 
field of installing presses and rails to detect a two-inch difference in 
some rails approximately six feet long, all delivered at the same time 
and in one pile. : 


Aside from the element of foreseeability being lacking, the 
record is completely devoid of any evidence to support a conclusion 
that defendant failed to supervise the installation of the handrails; 
there is no evidence as'to where the employee of defendant was at the 
time the rails were installed, what he was doing or what he should have 
been doing. In fact, the Court merely drew a conclusion in submitting 
the case to the jury that since an improper rail was installed, then it 
must follow that defendant breached its contract in failing to supervise 
the installation of the rails. Such evidence as this falls far short of the 
quantum of the evidence adduced at the trial of the case of|E. I. Dupont 
de Nemours v. Kissinger, 1958, 5 Cir., 259 F.2d 411, cert, den. 359 U.S. 
950, 79 S.Ct. 736, 3 L. Ed. 2d 683, which the Court found insufficient to 
sustain the jury verdict. In that case, defendant had constructed a ware- 
house building and turned it over to its owner, the United States of 


America. Some thirteen years later, plaintiff, an employee of a con- 


tractor engaged in rehabilitating the buildings, sustained personal 
injuries when a handle came off one of the doors he was attempting 

to open, causing him to fall. Plaintiff's evidence of negligence on the 
part of the defendant consisted of this: the handle was attached to the 
door by four screws, each three-fourths inch long, which one expert, 

in answer to a hypothetical question, felt were too short as in his opinion 
screws 1 - 1/2" long should have been used. Chief Judge Hutcheson 


ue ‘ 
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stated, in a concurring opinion, on p. 419, 259 F.2d: 


'* * * In order, however, to pinpoint more precisely my 
reasons for disagreement with the appellee's opposed 
view, I desire to state categorically that I agree with 
appellee that 'Where it is reasonably certain that if a 
thing is negligently manufactured [ or constructed] * * * 
that life and limb will be placed in danger, a duty of care 
exists even in the absence of privity and liability results 
in the case of persons injured by reason of such negli- 
gent construction * * *', but this agreement must be 
qualified by adding thereto these words from Judge 
Cardozo's opinion in MacPherson vy. Buick Motor Co., 
217 N.Y. 382, 111 N.E. 1050, 1053, L.R.A. 1916 F., 696: 


‘It is possible to use almost anything in a way 
that will make it dangerous if defective. That 
is not enough to charge the manufacturer with 
a duty independent of a contract * * * If dan- 
ger was to be expected as reasonably certain, 
there was a duty of vigilance, and this whether 
you call the danger inherent or imminent.’ (em- 
phasis supplied.) 

* * * 


* * * Under the proof in this case, considered from the 
standpoint as well of what the evidence failed to show as 
to what it did show, it seems quite clear that the jury 
could not reasonably have found: (1) that ‘danger was 

to be expected as reasonably certain’ so as to bring the 
contractor within the rule imposing a duty of vigilance 
with respect to the particular length of particular screws 
to be used in the door handle; and (2) that if there was 
such a duty of vigilance, the contractor failed to discharge 
that duty. I know that it has become the fashion in some 
quarters to consider that a trial by jury means a trial by 
jury alone in which the jury determines not only what the 
facts are but whether they are sufficient as matter of law 
to make out a case. This is not yet the rule in the State 
Courts of Alabama, nor is it the rule in the Hederal Courts 
of that state and this circuit." 
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I 


THE COURT'S GENERAL CHARGE WAS SO PALPABLY 
ERRONEOUS THAT THE JURY WAS MISLED AS TO THE 
PROPER ISSUES TO BE DECIDED BY IT. 

Defendant concedes that this Court is not required to) consider 
error where no objection was made before the jury retired/as required 
by Rule 51, F.R.C.P. However, where it is apparent, on the faceof the 
record, that a miscarriage of justice may occur because such objection 
was not made, such error, which may have been waived below, may be 
considered or reviewed. Shokuwan Shimabukuro v. Higeyoshi Nagayama, 
1944, 78 U.S. App. D.C. 271, 240 F.2d 13. Montgomery v. Virginia State 
Lines, 1951, 89 U.S. App. D.C. 213, 191 F.2d 770; Frasca v. Howell, 
1950, 87 U.S. App. D.C. 52, 182 F.2d 703. In the Montgomery case, this 
Court considered the inadequacy of the jury instructions without an ob- 
jection thereto at the trial when, in the Court's opinion, a critical aspect 
of the case had not been dealt with, i.e., the failure of the trial judge to 
instruct regarding the I.C.C. Regulations providing for safe loading and 
stowage of baggage, when a passenger was injured due to the falling of 
her baggage from a rack where she had placed it on one of the defend- 
ant's buses. In the case at bar, defendant contends that not) only were 
the instructions as a whole inadequate and erroneous with misapplica- 
tion of the rule of Hanna v. Fletcher, supra, but, in addition, the error 
was compounded when the jury was allowed to construe the contract 
between Washington Times-Herald and defendant with respect to the 


alleged supervisory duties of the employee of defendant. The portion 


of the charge on this point is set out below. 


Interpretation of a contract is a question for the Court to decide, 
not a jury. McReynolds v. Mortgage & Acceptance Corporation, 1926, 
56 App. D.C. 342, 13 F.2d 313; Battista v. Horton, Myers & Raymond, 
1942, 76 U.S. App. D.C. 1, 128 F.2d 29. 
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From the Court's charge (J.A. 133, 134): 


"If you find that the accident to plaintiffs was proximately 
caused by the negligence of the Centre-Ammon Company 
in installing the guard rail, you will then consider the 
question of whether or not, under the contract between 
the Times-Herald and the Goss Printing Company, the 
defendant Goss Printing Company, had a duty to super- 
vise the safe installation of the guard rail. In this con- 
nection the contract between the defendant and the Times- 
Herald has been offered in evidence. The Court rules that 
this contract, as it relates to the supervision of the rail- 
ings, is a question of fact for the jury to determine, in 
view of the contract and of all the other evidence and 
testimony adduced, as to whether it was the intention of 
the parties under the contract, that is the Goss and Times- 
Herald, that the defendant would have the obligation to super- 
vise the safe installation of the guard rails, or as to whether 
the supervision of the defendant was limited to the operating 
machinery only, and more particularly to the leveling and 
aligning of the presses and the running thereof. 


So if you find that the accident was proximately caused 
by the negligence of the Centre-Ammon Company and that 
the contract did not contemplate supervision of the safe in- 
stallation of the guard rail by the defendant, then you would 
find for the defendant in this case. 


If, on'the other hand, you find that the accident to 
plaintiffs was proximately caused by the negligence of the 
Centre-Ammon Company in installing the guard rail, and 
you further find that the contract between the Times-Herald 
and the defendant contemplated that the defendant would 
supervise the safe installation of the guard rail and that 
the defendant negligently failed to exercise its supervision, 
then you will find for the plaintiffs and against the defend- 
ant," 


It is apparent from the verdict that the jury felt that defendant 
breached its contract with Washington Times-Herald and therefore 
plaintiffs were entitled to recover. A non-existent duty owed by defend- 
ant to plaintiffs was erroneously supplied by the jury and considered 
breached by the jury because of the inaccuracy of the Court's charge 
on this point. Defendant submits this was grievous error and manifest 
injustice resulted warranting a reversal by this Court. 


CONCLUSION 


The trial Court should have directed a verdict for the 


defendant. 


Whether Centre-Ammon was negligent and whether this negligence was 


the proximate cause of the accident is really beside the point. The only 


question was whether defendant was negligent. The evidence on this 


question was so speculative and indefinite that the plaintiffs 


clearly 


failed to carry the burden of proof as to whether defendant negligently 


breached any independent duty owed to the plaintiffs, quite apart from 


its contract with Washington Times-Herald. Submitting the 


case to the 


jury on the evidence adduced was tantamount to telling the jury that 


defendant was an insurer against injury to third persons. Finally, the 


trial Court should never have permitted the jury to attempt 


or interpret the provisions of the contract. 


It is respectfully submitted that the judgments for the 


to construe 


plaintiffs 


below be reversed and that the cause be remanded with directions to 


enter judgment for the defendant, 


Respectfully submitted, 
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JOINT APPENDIX 
[Filed December 9, 1958] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CIVIL DIVISION 


EDWIN MAYHEW 
153 Danbury St., S.W. 
Washington, D. C. 


WILLIAM M. FRAZEE 
4506 Livingston Road, S.E. 
Washington, D. C. 


MONTGOMERY B. MOLTZ, and his wife, 
HELEN ANNE MOLTZ | 

3253 Queenstown Drive a 
Mt. Ranier, Maryland = Civil Action 


and 


ARTHUR M. QUINA, JR., and his wife, 
JOED MARLENE QUINA 
Jacksonville, Florida 


No. 3115-'58 


Plaintiffs 
Vv 


THE GOSS PRINTING PRESS CO. 
(a body corporate) 
Chicago, Illinois 


Defendant : 
COMPLAINT FOR NEGLIGENCE 
COUNT I 
1. The matter in controversy exceeds, exclusive of interest and 
costs, the sum of THREE THOUSAND DOLLARS ($3,000.00), 


2. In 1951 the defendant was engaged in the fabrication and in- 
stallation of press room equipment, including catwalk and guard rails, 
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in the Times-Herald Building press room located on 'H" Street between 
13th and 14th Street, Northwest, Washington, D.C. ' 

3. While so engaged, as an independent contractor, the defendant 
fabricated a guard railing for installation in front of the catwalk of the 
#4 unit of "A" Press. Said guard rail was too short for its purpose and 
had a screw hole which was located too close to the end of the railing. 
These factors represented unsafe conditions and a threat to life and limb 
of those relying upon the railing as a safety device. 

4. The defendant, at the time of the installation, was an experienced 
and long-established manufacturer of press and related equipment, held 
itself out to the public as a specialist in the field, and was fully aware of 
the fact that press room employees working on the catwalk would have 
occasion to leanjagainst the railing and rely upon the railing as secure 
and safe for such purpose. Notwithstanding these facts, the defendant 
did negligently fabricate the railing above-indicated and did negligently 
permit same to be installed. 

5. On September 27, 1956, Edwin Mayhew, William M. Frazee and 


Arthur W. Quina, Jr. were working on the catwalk of the "A" Press, [and] 


leaned against the railing in front of the #4 unit, which railing suddenly 
gave way, tore loose from its support and fell to the floor below, causing 
the three named persons to fall backwards and heavily to the steel floor 
below. 

6. As a result of the defendant's negligence, as hereinbefore, de- 
scribed, and the fall to the steel decking of the floor, Edwin Mayhew sus- 
tained a severe blow to the head, causing frequent and disabling head- 
aches, injury to the cervical spine with damage to the C-8 nerve root 
revealed by numbness in the small finger of the right hand; injury to the 
upper and lower back and left knee; and severe shock to his nervous sys- 
tem. His physician, an orthopedic surgeon, has advised Mr. Mayhew that 
the injury to his cervical spine is a permanent condition and that the pains 
and headaches caused thereby will continue indefinitely. He has been 
further advised by this physician that the injury to his knee has apparently 
caused some vascular residual which involves the enlargement of a vein 
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while kneeling and that said condition can be remedied only 

7. As a further result, Mr. Mayhew has suffered and 
to suffer much physical pain and mental anguish, has incur 
continue to incur substantial expenses for medical care an 


and has experienced a loss of earnings and earning capacity. 


by surgery. 
will continue 
ed and will 
attention, 


WHEREFORE, Edwin Mayhew demands judgment against the de- 


fendant in the sum of THIRTY-FIVE THOUSAND DOLLARS 


plus costs. 


COUNT II 
1. William M. Frazee repeats paragraphs 1 through 


above. 
2. As a result of the defendant's negligence and duri 
to the steel decking of the floor below, William M. Frazee 


($35,000.00) 


9 of COUNT I 


is 


the fall 


s struck 


on the head and left ankle by a fire extinguisher which had become dis- 
lodged. Mr. Frazee sustained a laceration of the scalp requiring suturing; 
contusion and laceration of the left ankle; contusion and strain of the 


upper dorsal region of the spine; strain of the cervical spine; contusion 
and sprain of the right shoulder; sprain of the left wrist; contusion and 


strain of the lower lumbar spine with herniation of the disc 


between L-4 


and L-5; and severe shock to his nervous system with post+traumatic 


neurosis evidenced by excessive sweating, watering of the eyes and ner- 


vousness. 


3. As a further result, Mr. Frazee has suffered and will continue to 


suffer much physical pain and mental anguish, has incurred and will con- 


tinue to incur expenses for medical care and attention, and 

enced a loss of earnings and earning capacity. 
WHEREFORE, Mr. Frazee demands judgment against 

in the amount of FORTY-FIVE THOUSAND DOLLARS ($45, 


COUNT II 


has experi- 


the defendant 


000.00). 


1. Montgomery B. Moltz repeats paragraphs 1 through 5 of COUNT 


I above. 


2. At the time of the fall of Mayhew, Frazee and Quina, Mr. Moltz 
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was working on the floor level beside the ''A" Press and had his back 
turned to the press when he was struck on the head by the falling railing 
and then upon the shoulders and back by one or more of the falling bodies. 

3. As a result of the defendant's negligence and being struck by 
the railing and one or more of the falling bodies, Mr. Moltz fell with his 
mouth against a steel bar sustaining a laceration of the upper lip requiring 
eight sutures, a fracture of the upper jaw, loss of a right incisor, breaking 
of the two front teeth, loosening of the left incisor and damage to other 
teeth. Moreover, upon striking the floor he sustained a severe blow to 
the head with consequent headache and dizziness; injury to the mid-thor- 
acic region of the spine; chest wall injury, injury to the left knee; and 
severe shock to his nervous system. 

4. Asa further result, Mr. Moltz has suffered and will continue 
to suffer much physical pain and mental anguish, has incurred and will 
continue to incur expenses for medical care and attention, and has ex- 


perienced a loss of earnings and earning capacity. 


WHEREFORE, Montgomery B. Moltz demands judgment against 
the defendant in the amount of SEVENTEEN THOUSAND FIVE HUNDRED 
DOLLARS ($17,500.00) plus costs. 


COUNT IV 

1. Helen Anne Moltz repeats paragraphs 1 through 4 of COUNT 
Il above. 

2. As a result of the aforesaid negligence of the defendant and 
the injuries sustained by her husband and-as a-result-thereof, Helen Anne 
Moltz has been and will continue to be deprived of the full services, 
companionship and consortium of her husband, Montgomery M. Moltz. 

WHEREFORE, Helen Anne Moltz demands judgment against the 
defendant in the sum of TWO THOUSAND FIVE HUNDRED DOLLARS 
$2,500.00). 


COUNT V 
1. Arthur W. Quina, Jr. repeats paragraphs 1 through 5 of 
COUNT I above. 
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2. As a result of the defendant's negligence, as hereinbefore de- 
scribed, Arthur W. Quina, Jr. fell backwards to the steel decking of the 
floor below sustaining a cerebral concussion with consequent headaches, 
nausea, dizziness and a permanent 30% loss of hearing in both ears; 
herniation of a small fat pad in the right sacroilliac region of the back, 
possibly requiring surgical removal; injury to the upper and lower spine 
with the permanent residual of a chronic lumbar back strain; and post- 
traumatic neurosis reflected in cold sweats, fatigue and disinterest in 
matters generally. 

3. Asa further result, Mr. Quina has suffered and will continue 
to suffer physical pain and mental anguish, has incurred and will continue 
to incur expenses for medical care and attention, and has experienced a 
loss of earnings and earning capacity. 

WHEREFORE, Arthur W. Quina, Jr. demands judgment against the 
defendant in the amount of THIRTY THOUSAND DOLLARS ($30,000.00) 
plus costs. 


COUNT VI 
1. Joed Marlene Quina repeats paragraphs 1 through 8 of COUNT 
V above. 
2. Asa result of the defendant's negligence and the injuries sus- 
tained by her husband as a consequence thereof, Joed Marlene Quina has 
been and will continue to be deprived of the full services, companionship 
and consortium of her husband, Arthur W. Quina, Jr. 
WHEREFORE, Joed Marlene Quina demands judgment|against the 
defendant in the amount of SEVEN THOUSAND FIVE HUNDRED DOLLARS 
($7,500.00). 


ASHCRAFT and GEREL 
Attorneys for the Plaintiffs 
410 Albee Building 
Washington 5, D. C. 
DI 7-2872 


By /s/ Martin E. Gerel 


JURY TRIAL DEMANDED 


[Filed January 2, 1959] 


ANSWER OF MIEHLE-GOSS-DEXTER, INCORPORATED, SUCCESSOR 
OF DEFENDANT GOSS PRINTING PRESS CO., TO COMPLAINT 
First Defense 
The complaint fails to state claims against defendant upon which 
relief can be granted. 


Second Defense 

Defendant Miehle-Goss-Dexter, Incorporated avers it is successor 
of defendant Goss Printing Press Co., by merger, and therefore in 1951 
it had fabricated press room equipment, catwalks and guard rails which 
were installed in the Times Herald Building Press Room but denies it was 
engaged in the installation thereof, as alleged in paragraph 2; denies it 
was so engaged as an independent contractor, as alleged in paragraph 3, 
but admits it fabricated a guard railing for installation in front of the 
catwalk of the #4 Unit of "A'' press and denies the remaining allegations 
of paragraph 3; denies all allegations of negligence in paragraph 4; ad- 
mits it is an experienced and long established manufacturer of press room 
equipment as alleged in paragraph 4, and avers it is without knowledge or 
information sufficient to form a belief as to the truth of the remaining 
allegations of paragraph 4, and of the allegations of paragraph 5; denies 
that as a result of/any negligence on its part the accidents occurred or 
the male plaintiffs were injured; avers it is without knowledge or infor- 
mation sufficient to form a belief as to the truth of the allegations regard- 
ing the facts and circumstances of the accidents, and plaintiffs’ injuries, 
expenses, losses, damages and loss of consortium; and denies each and 
every allegation of the complaint not hereinbefore specifically answered. 


Third Defense 
If the male plaintiffs Mayhew, Frazee and Quina fell as alleged, de- 
fendant avers thatitheir falls and all of the alleged consequences thereof, 


including the alleged injuries to plaintiff Moltz, resulted from and were 
caused by the negligence of the male plaintiffs and their failure to exer- 
cise due care for their own safety, and were not the result of any negligence 
on the part of the defendant or its employees. 
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| Fourth Defense 
If the male plaintiffs, Mayhew, Frazee and Quina fell as alleged, 
defendant avers that their falls and all of the alleged consequences there- 
of, including the alleged injuries to the plaintiff Moltz, resulted from and 
were caused by the negligent and careless installation of the guard rail 


involved by the Centre-Ammon Company, Inc., division of Centre-Truck- 
ing Company, Inc., the contractor on the job which installed|the press 
room equipment, including the catwalk and guard rail, involved, and were 
not the result of any negligence on the part of the defendant or its em- 
ployees. 
PLEDGER, EDGERTON & RICHARDSON 


/s/ Randolph C. Richardson 
512 Washington Building 
Washington 5, D. C. 

Attorneys for Defendant, Miehle- 
Goss-Dexter, Incorporated 


[Certificate of Service] 


[Filed April 10, 1959] 
INTERROGATORIES TO DEFENDANT 


Plaintiffs request that the defendant answer the following interro- 
gatories in accordance with Rule 33 of the Federal Rules of/ Civil Proce- 
dure: 

A. With reference’ to the railing which fell from the catwalk imme- 
diately in front of the #4 unit of "A" Press in the Times-Herald Building 
press room on September 27, 1956: 

1. When and in which of the company's establishments was 
this railing cut to size and the screw holes drilled for the purpose of 
installation ? 

2. Was the railing cut to size and were the screw holes drilled 
in accordance with blueprints? If so, please provide copy thereof or in- 
dicate where same will be made available to plaintiffs for examination. 

3. If not cut or drilled in accordance with blueprints, please 
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indicate the basis! for cutting the railing to its size and locating the holes 
drilled therein. If drawings, written instructions or other guides are in- 
volved in answer to this interrogatory, please indicate whether same will 
be made available to plaintiffs for examination. 

4. Was there a contract between the defendant and the Centre- 
Ammon Company, Inc. governing the installation of the railing and, if so, 
whether copy thereof will be made available to plaintiffs for examination? 

5. (a) Please indicate whether any employee(s) of the defend- 
ant had the responsibility of supervising or observing the installation. If 
so, also provide his name, last known address and place of present em- 
ployment. 

(b) If the answer to this interrogatory is in the affirmative, 
please indicate whether the involved employee(s) was required to devote 
full or part time to this responsibility. 

6. When and where was the railing delivered to Centre-Ammon? 
7. When did the installation take place? 
8. To your knowledge, was any change made in the railing by 
Centre-Ammon prior to installation? If so, please provide full details. 
9. Do you have a record of the dimensions of the railing and 
the location of the holes drilled therein? If so, please provide full de- 
tails of such dimensions and locations and indicate whether plaintiffs will 
be permitted to examine said record. 
B. What was the general nature of Centre-Ammon's business ? 
C. Had Centre-Ammon been used by the defendant for other instal- 
lations? If so, please provide dates, places and the respective character 
of the installations. 


D. In connection with the installation of the railing in question in 


this suit, to the best of your knowledge, please describe exactly what 
Centre-Ammon did in installing the railing. 

E. With reference to the statement in your ANSWER to plaintiff's 
COMPLAINT that the falls and injuries if such occurred were the result 
of Centre-Ammon's negligence and careless installation, please indicate 
whether defendant has specific knowledge thereof. If so, please provide 
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full details of the negligent and careless installation. 

NOTE: ALL INTERROGATORIES ASKED OF THE DEFENDANT, 

MIEHLE-GOSS-DEXTER, INCORPORATED, APPLY TO ITS 
PREDECESSOR, GOSS PRINTING PRESS CO. 

ASHCRAFT and GEREL 

Attorneys for Plaintiffs 

By: /s/ Martin E. Gerel 

[Certificate of Service] 


[Filed April 23, 1959] 


ANSWERS OF MIEHLE-GOSS-DEXTER, INC., 
SUCCESSOR OF DEFENDANT GOSS PRINTING PRESS|CO. 
TO INTERROGATORIES PROPOUNDED BY PLAINTIFF 


Defendant, in answer to interrogatories propounded to it by plaintiffs, 

states as follows: 
SECTION A 

1. The railing was cut to size at the plant of the Goss Printing 
Press Company in Chicago, Illinois, at the time the press was being 
erected in our plant. The screw holes were drilled at the plant of the 
Times-Herald in Washington, D. C., by the Centre-Ammon Company at 
the time the press was being installed in the Times-Herald Building. 

2. The railing was cut to size in accordance with blueprint speci- 


fications. The screw holes were not drilled in accordance with blueprints. 


Drawings which will substantiate this will be made available to the plain- 
tiffs for examination at any time they desire at the plant of the Goss Print- 
ing Press Company, 5601 W. 31st Street, Chicago, Illinois. 
3. The standard practice of the Goss Company for mounting hand 
rails was by use of 1/4" Bessemer rod to pin the railing tothe flanges 
in the hand rail fittings. Drawings can be furnished by the defendant to 
substantiate this and will be made available for examination by the plain- 
tiffs anytime they care to look at them. The Centre-Ammon Company 
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machinists located, drilled and tapped the holes for securing the railings, 
at the plant of the Times-Herald. The screws which were used to mount 
the railing were not furnished by the Goss Company. 

4. There was never a contract between the defendant and the Centre- 
Ammon Company, Inc. governing the installation of the railing or any other 


part of the press for that matter. The Centre-Ammon Company was work- 


ing directly for the Times-Herald. 

5. (Part a).; The defendant's employee, Mr. Eugene Connelly, who 
resided at 6831 N. Ottawa, Chicago 37, Illinois, had the responsibility of 
observing the entire installation. Although our title for him was "'Super- 
visor" neither he or our Company was responsible for the installation, as 
our Company was not engaged to install. He is presently employed by 
the Chicago Daily News. 

5. (Part b).: Subject to the above, since the hand railing was just a 
very small part of the installation, and since our employee devoted all of 
his time to observing the complete press installation, we can only answer 
that he could only devote part time to observing the installation of the 
hand rail. 

6. The railing was delivered to the plant of the Times-Herald at 
Washington, D. C., along with the rest of the printing press equipment at 
the time the press was being shipped to Washington. 

7. The installation of this equipment took place from March 16, 
1951 to November 20, 1951. 

8. We do not have any recollection of any change made in the rail- 
ing by the Centre-Ammon Company prior to installation, except for drill- 
ing and tapping holes as explained in Question 3. 

9. We do not have a record showing the location of the holes on 
the section of hand rail in question. These holes were located at assembly 
by the Centre-Ammon Company, and it was their responsibility to see that 
the holes were properly spaced with respect to the end of the railing. We 
do have a record which plaintiffs can examine, showing where the holes 
should have been drilled in the hand rail fittings, and in all cases, the 
center of the drilled hole should be 1/2" from the end of the flange towards 
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the center of the fitting. The developed length of this piece of hand rail 
was 86-5/8" whereas the final length of the tubing after the appropriate 
bends were put in it measured 84-1/2". 


SECTION B 
The Centre-Ammon Company was a company whose business was 
the installation of heavy machinery, and one of their specialties was the 


handling of newspaper and other printing press equipment. 


SECTION C 
The defendant has never hired or used the Centre-Ammon Company. 


SECTION D 

The Centre-Ammon Company uncrated said railings at the plant of 
the Times-Herald building and fastened the floor flanges in the holes of 
the platforms. The necessary mounting bolts were furnished by the Goss 
Printing Press Company. It was the responsiblity of the Centre-Ammon 
Company to locate the necessary identifying marks and install the various 
sections of railing at the proper positions. Once all of the railing was up 
and in the proper position, it then became the responsibility of the Centre- 
Ammon Company to securely pin the railings to the hand rail fittings. All 
of the necessary pins for this purpose were furnished by the Goss Printing 
Press Company, but as mentioned previously, here is where Centre-Ammon 
deviated from the standard procedure and decided to fasten|the railings 


with screws rather than pins. 


SECTION E 

Centre-Ammon did not drill the holes in the railing in accordance 
with blueprints. It did not use the recommended rod to pin the railing to 
the flanges. 


/s/ K. J. Williams 
K. J. Williams, Treasurer 
Goss Printing Press Co. |Division 
of Miehle-Goss-Dexter, Inc. 


[Jurat 20th day of April, 1959] 
[Certificate of Service] 


[Filed March 23, 1960] 


PLAINTIFFS' PRE-TRIAL STATEMENT 


In 1951 the defendant was engaged in the fabrication and installa- 
tion of press room equipment, including catwalk and guard rails, in the 
Times-Herald Building press room located on "h" Street between 13th 
and 14th Street, Northwest, Washington, D. C. 

While so engaged, as an independent contractor, the defendant 
fabricated a guard railing for installation in front of the catwalk of the 
#4 unit of "A" Press. Said guard rail was too short for its purpose and 
had a screw hole which was located too close to the end of the railing. 
These factors represented unsafe conditions and a threat to life and limb 
of those relying upon the railing as a safety device. | 

The defendant, at the time of the installation, was an experienced 
and long-established manufacturer of press and related equipment, held 
itself out to the public as a specialist in the field, and was fully aware 
of the fact that press room employees working on the catwalk would have 
occasion to lean against the railing and rely upon the’ railing as secure 
and safe for such purpose. Notwithstanding these facts, the defendant did 
negligently fabricate the railing above-indicated and did negligently permit 
same to be installed. In addition, the defendant was negligent in that it 
failed to properly supervise the installation at the railing in question, thus 
permitting the creation of a condition it knew or should have known was 
unsafe for normal use. 

On September 27, 1956, Edwin Mayhew, William M. Frazee and 
Arthur W. Quina, Jr. were working on the catwalk of the "A" Press, and 
leaned against the railing in front of the #4 unit, which railing suddenly 
gave way, tore loose from its support and fell to the floor below, causing 
the three named persons to fall backwards and heavily to the steel floor 
below. 

As a result of the defendant's negligence, as hereinbefore described, 
and the fall to the steel decking of the floor, Edwin Mayhew sustained a 
severe blow to the head, causing frequent and disabling headaches, injury 
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to the cervical spine with damage to the C-8 nerve root revealed by 
numbness in the small finger of the right hand; injury to the upper and 
lower back and left knee; and severe shock to his nervous system. His 
physician, an orthopedic surgeon, has advised Mr. Mayhew that the in- 
jury to his cervical spine is a permanent condition and that |the pains and 
headaches caused thereby will continue indefinitely. He has been further 
advised by this physician that the injury to his knee has apparently caused 
some vascular residual which involves the enlargement of a vein while 
kneeling and that said condition can be remedied only by surgery. 

As a further result, Mr. Mayhew has su:fered and will continue to 
suffer much physical pain and mental anguish, has incurred and will con- 
tinue to incur substantial expenses for medical care and attention, and 
has experienced a loss of earnings and earning capacity. 


COUNT IE 

As a result of the defendant's negligence and during the fall to the 
steel decking of the floor below, William M. Frazee was struck on the 
head and left ankle by a fire extinguisher which had become dislodged. 
Mr. Frazee sustained a laceration of the scalp requiring suturing; con- 
tusion and laceration of the left ankle; contusion and strain of the upper 
dorsal region of the spine; strain of the cervical spine; contusion and 
sprain of the right shoulder; sprain of the left wrist; contusion and strain 
of the lower lumbar spine with herniation of the disc between L-4 and L-5; 


and severe shock to his nervous system with post-traumatic neurosis 


evidenced by excessive sweating, watering of the eyes and ies 


As a further result, Mr. Frazee has suffered and will continue to 
suffer much physical pain and mental anguish, has incurred and will con- 
tinue to incur expenses for medical care and attention, and|has experienced 
a loss of earnings and earning capacity. 
COUNT IH 

At the time of the fall of Mayhew, Frazee and Quina, Mr. Moltz was 
working on the floor level beside the "A" Press and had his back turned 
to the press when he was struck on the head by the falling railing and then 
upon the shoulders and back by one or more of the falling bodies. 
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As a result of the defendant's negligence and being struck by the 
railing and one or more of the falling bodies, Mr. Moltz fell with his mouth 
against a steel bar sustaining a laceration of the upper lip requiring eight 
sutures, a fracture of the upper jaw, loss of a right incisor, breaking of 
the two front teeth, loosening of the left incisor and damage to other teeth. 
Moreover, upon striking the floor he sustained a severe blow to the head 
with consequent headache and dizziness; injury to the mid-thoracic region 
of the spine; chest wall injury, injury to the left knee; and severe shock 
to his nervous system. 

As a further result, Mr. Moltz has suffered and will continue to 
suffer much physical pain and mental anguish, has incurred and will con- 
tinue to incur expenses for medical care and attention, and has experi- 
enced a loss of earnings and earning capacity. 


GOUNT-FV 
As a result of the aforesaid negligence of the defendant and the 
injuries sustained by her husband, Helen Anne Moltz has been and will 
continue to be deprived of the full services, companionship and consortium 
of her husband, Montgomery B. Moltz. 


COUNT ¥ - 
As a result of the defendant's negligence, as hereinbefore described, 
Arthur W. Quina, Jr. fell backwards to the steel decking of the floor below 
sustaining a cerebral concussion with consequent headaches, nausea, diz- 


ziness and a permanent 30% loss of hearing in both ears; herniation of a 
small fat pad in the right sacroilliac region of the back, possibly requiring 
surgical removal; injury to the upper and lower spine with the permanent 
residual of a chronic lumbar back strain; and post-traumatic neurosis re- 
flected in cold sweats, fatigue and disinterest in matters generally. 

As a further result, Mr. Quina has suffered and will continue to 
suffer physical pain and mental anguish, has incurred and will continue 
to incur expenses for medical care and attention, and has experienced a 
loss of earnings and earning capacity. 
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GOUNT- Vi 
As a result of the defendant's negligence and the injuries sustained 


by her husband as a consequence thereof, Joed Marlene Quina has been 
and will continue to be deprived of the full services, companionship and 


consortium of her husband, Arthur W. Quina, Jr. 


SPECIAL DAMAGES 
Medical Expenses Amount Paid| Date Paid 


Montgomery B. Moltz 
Dr. Rizzoli $ 25.00 11/29/56 
Groover, Christie & Merritt 35.00 12/6/59 
Dr. F. C. Fishback 16.50 12/11/56 
Emergency Hospital 8.00 12/18/56 
Dr. Rizzoli 5.00 1/16/57 
Dr. M. Joseph Reitman 200.00 6/13/58 
Dr. Ben A. Williamowsky 400.00 6/13/58 
Dr. Maurice A. Sisslin 115.00 9/16/58 
Dr. Ben A. Williamowsky 35.00 3/4/59 
Dr. E. J. McDonald 27.00 3/4/59 
$ 866.50 


Edwin Mayhew 
Dr. Rizzoli $ 25.00 11/1/56 
Groover, Christie & Merritt 55.00 11/1/56 
Groover, Christie & Merritt 8.00 11/1/56 
Dr. F. C. Fishback 12.50 11/1/56 
Eliz. B. Geary 45.00 12/6/56 
Dr. Rizzoli 5.00 12/6/56 
Emergency Hospital 9.00 12/18/56 
Dr. Allen Ferry 65.00 6/13/58 
Dr. Delaney 35.00 9/18/58 
$ 259.50 


Arthur William Quina 
Dr. F. C. Fishback $ 7.50 11/1/56 
Eliz. E. Geary 45.00 12/6/56 
Dr. Rizzoli 30.00 12/6/56 
Groover, Christie & Merritt 35.00 12/6/56 
Emergency Hospital 3.00 12/18/56 
Dr. Rizzoli 5.00 3/18/57 
Dr. Isaacs 25.00 11/6/58 
Dr. Lyerly 35.00 11/6/58 
Adams Studio 32.64 11/6/58 
Dr. Rizzoli 15.00 12/3/58 
3 233.14 


William Melvin Frazee J 

Dr. Rizzoli | 25.00 11/1/56 
Groover, Christie & Merritt 15.00 11/1/56 
Groover, Christie & Merritt 43.00 11/1/56 
Dr. F. C. Fishback 24.00 12/6/56 
Dr. Rizzoli 5.00 12/6/56 
Emergency Hospital 9.00 12/6/56 
Eliz. E. Geary 60.00 12/7/56 
Dr. Rizzoli 5.00 12/11/56 
$ 186.00 


[continued] 
Dr. Rizzoli 10.00 1/28/57 
Dr. Rizzoli 5.00 1/31/57 
Emergency Hospital 43.00 2/5/57 
Eliz. E. Geary 35.00 2/20/57 
Dr. Rizzoli | 5.00 11/12/57 
Dr. Rizzoli | 10.00 1/10/58 
Dr. Rizzoli 10.00 4/14/58 
Dr. Rizzoli 10.00 5/26/58 
Dr. William M. Delaney 35.00 6/13/58 
Back Brace (clt. reimbursed) 25.00 6/13/58 
Dr. Rizzoli | 50.00 6/30/58 
Washington Hospital Center 57.50 7/21/58 
R & G Orth | 25.00 8/19/58 

| $ 3200 

506.50 


Loss of Drugs & 
Medicals Earnings Travel Medicines Total 


Frazee $506.50| $ 422.19 $40.00 $20.00 $ 988.69 
Mayhew 259.50) 715.14 35.00 10.00 1,019.64 
Quina 233.14 1,072.98 20.00 10.00 1,336.12 
Moltz 866.50) -- 50.00 25.00 941.50 
STIPULATIONS 

Mortality table of U. S. Dept. of Health, Education and Welfare (1957) 


Photographs, if initialed by both parties 


X-rays, X-ray and hospital bills and records 
ASHCRAFT and GEREL 


By /s/ Martin E. Gerel 
Martin E. Gerel 
Attorney for Plaintiffs 
[Certificate of Service] 


[Filed March 23, 1960] 
March 22, 1960 


PRETRIAL PROCEEDINGS 
Statement of Nature of Case 


This is an action in tort for personal injuries, loss of consortium, 
etc. 
THE PLAINTIFFS' CONTENTIONS AS to liability, the happening of 
the accident, special damages and injuries are contained in the statement 
which is attached hereto and made a part hereof by reference. 


DEFENDANT'S CONTENTIONS: 

D admits that it had fabricated press room equipment, catwalks, 
and guard rails which were installed in the Times Herald Press Room; 
that it fabricated a guard railing for installation in front of the catwalk of 
the #4 unit of ''A" Press; and that it is an experienced and long-established 
manufacturer of such equipment, but denies that it was engaged in the 
installation of the press room equipment, catwalks and guard rails, as a 
prime or as an independent contractor or otherwise; that the guard railing 
was too short, had a screw hole too close to the end thereof; |unsafe condi- 
tions of the aforesaid equipment constituting a threat to life and limb of 
persons; negligent fabrication of the railing and negligently permitting the 
same to be installed, and that as a result of any negligence on its part the 
alleged accidents and results occurred; and asserts that the accidents and 


injuries were caused by the sole negligence on the part of the male Ps in 

their failure to exercise due care for their own safety in that they exerted 
and unnecessary and too great an amount of force and pressure against the 
rail when they knew or should have known that this would result in the giv- 


ing away of the railing. 
The D further defends on the basis that if the Ps' falls|and injuries 
and consequences, including the alleged injuries to P Moltz, resulted from 
and were caused by the negligence and carelessness in the installation of 
the aforesaid guardrail by Centre-Amon, Inc., division of Centre Trucking 
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Co., Inc., the contractor which installed the press room equipment, cat- 
walk, and guard rails, and were not the results of any negligence on the 
part of this D or its employees. 


STIPULATIONS 
The following may be introduced into evidence without formal proof, 
subject to objections as to relevancy and materiality: 
HEW Mortality Tables 
Any photographs initialed by both parties 
X-rays, x-ray and hospital bills and records 
Contract, under date Jan. 5, 1950, between Guss Printing Co. and 
Washington Times-Herald, Inc., initialed by Examiner, pro- 
vided Counsel for D furnishes counsel for P with copy by April 
10, 1960 

Contract between Washington Times-Herald, Inc. and Centre-Amon, 
Inc., division of Centre Trucking, Inc., if initialed by counsel 
for both sides. 

Counsel for Ps agrees to make the male Ps available for the purpose 
of physical examinations by physicians of D's choice to be had before trial 
but not to interfere with trial of this case. 

Counsel for P agrees to furnish a written statement of the perman- 


ent injuries claimed by each male P, on or before April 10, 1960. 


/s/ (illegible) 
Pretrial Examiner 


Attorneys: 
/s/ Martin E.Gerel Plaintiff 
/s/ Randolph C. Richardson Defendant 


[Filed October 18, 1960] 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
* * * * * 


Washington, D. C. 
Tuesday, June 14,1960 


The above-entitled cause came on for further trial before the 
HONORABLE GEORGE L. HART, JR., a U.S. District Judge, and a jury, 


* * * * * 


PROCEEDINGS 
* 

EDWIN MAYHEW 
was called to the stand to testify in his own behalf, and haying been duly 
sworn was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. GEREL: 
* * * * * 
Q. Mr. Mayhew, what is your occupation? A. Newspaper web 
pressman. 
Q. W-e-b? A. Yes, sir. 
Q. Can you tell us in a brief manner, Mr. Mayhew, what the re- 
sponsibilities of your occupation are? A. Every night different crews -- 
you get marked up, you have a certain job to do, and you just do your 
job; that’s all. Have a certain amount of work to do. 


Q. All right. How do you do your job? A. I don't know -- 

THE COURT: What does your work consist of ? 

THE WITNESS: Printing the paper. 

THE COURT: What do you do? 

THE WITNESS: Well, there's four or five different jobs I can do 
on the press. I may go one night and work in the reel room, next night 


I may set color, next night I may run the press -- different jobs. There 
is no one individual job. 

BY MR. GEREL: 

Q. All right, Mr. Mayhew, I think maybe now we are getting -- 
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what do you do in the reel room? A. Down in the reel room, that is where 
you put these fourteen hundred pound rolls of white paper in to make these 
papers, from one roll around out on to the other one doing approximately 
36 thousand pages a hour. 

Q. What kind of physical exertion is required of a pressman like 
yourself in doing any of this activity? A. Everything. You are moving 
all the time, you are always bending over. 

* * * * * 

Q. You said there were perhaps five different operations you might 
do on any given night. Would it be true of all five operations? A. Yes, 
sir. 

Q. Mr. Mayhew, were you working at the Times-Herald building 
in Washington, D. C. in 1951? A. Yes, sir. 

Q. Can you tell us what was going on in that building in 1951 in 
connection with any change of press equipment? A. Well, at that time in 
1951 the Times-Herald was still operating under that title, and they used 
to have a press room right next door to this annex, this building we were 
hurt at, and they were installing these presses, Goss Headliners. 

Q. Is that word "Headliners"? A. That's what we call it, Head- 
liners. 

Q. Were you working in this building in 1956, Mr. Mayhew? A. 
Yes, sir. 

Q. Do you recall the evening of September 27, 1956? A. Yes, sir. 

Q. Where were you working precisely that evening? A. Iwas 
working on A press. 

Q. How many presses were in the building in 1956, Mr. Mayhew? 
A. Four presses. 

Q. How were these designated? A. A, B, C, and D. 

Q. Do you recall how many presses there were in the building in 
1951? A. Well, at this particular time in 1951 I think they had a couple 


of presses, two presses, and as time went on they brought the other two 


presses in. 
Q. The "tA" press, on which you were working in 1956, was that 
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present at the Times-Herald before 1951, do you know? A. Yes. That 
was the first press installed. 
Q. That was the press you were working at? A. Yes, sir. 
Q. At the time designated, September 27, 1956? A. Yes, sir. 


* * * * * 


Q. Mr. Mayhew, while you are standing here, let me ask you, 


would this, then, be the makeup of the press room in a general way? A. 
To the best of my recollection, that particular night, I think we had five 
units -- five units would be 1, 2, 3, 4, 5, and this would be the folder. 
This is where your paper is folded, and it goes up from there to the mail 


room. We run four in the back here and one in the front,|/ and this press 
here, "B," ran four in the back that night, and one in the front of the 
folder, and the same on this press here. (Indicating.) Every combination 
is run almost on ever press. If this press runs four and one, this press 
runs four and one. Everything is set up in a uniform system. 
Q. I see. 
Now, on that particular day, at which press did you| say you were 
working, sir? A. Working on press "A" here. 
Q. How many levels are there to a press? A. Well, you have your 
basement downstairs, below this floor here. (Indicating.)| Then you have 
this floor here, then your catwalk is approximately eight to ten foot off 
of the main line here -- this floor here, second level. 
Q. At which level were you working, sir? A. I was working on this 
top of the press here, this catwalk. This would be the catwalk above. 
Every press has a catwalk that goes completely around all the press- 
es. 
Q. Do you know what purpose that a catwalk serves? A. It's there 
for safety. Of course, when you are running papers at approximately 42 
to 50 thousand an hour, this ink mist flies through the press room, and 
those rails are strictly there for your protection to hold jon to, because 
a lot of times when you are working, you slip. The stuff is mist -- ink. 
Q. Mr. Mayhew, can you estimate for us how wide|the catwalk is? 
A. Well, I would say no more wider than this. (Indicating.) 
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THE COURT: What was that? How many feet? Three feet? 
THE WITNESS: Yes, sir; approximately. 
* * * * 
BY MR. GEREL: 
Q. Will you tell us what it is you see in the background of that 
photograph? A. That is the fire extinguisher on the pillar there in the 
background. 


* * * * * 


THE COURT: Well, this is the same railing that gave away, or is 


it a new one put in its place? 
MR. GEREL: I think the witness can answer that. 
THE WITNESS: That is a new railing there. 
THE COURT: In the same place the one that gave away was ? 
THE WITNESS: Yes. 


* * 


[BY MR. GEREL:] 


Q. ... Mr. Mayhew, on the 27th of September 1956 you indicated 
you were on duty.| What time did you show up for work that day? A. 
Starting time for that night was ten o'clock at night. 

Q. And what did you do after showing up on the job? What is the 
first activity you engaged in? Other than changing clothes, and so forth? 
A. That particular night we started to work we had three or four sheets 
to lead in, to make ready for an edition that was coming up, and we had 
led two or three sheets in Number 7 and 6, I believe, and then we had a 
change on Number 4 from a full roll to a half roll, that reduces from 

eight pages down to four pages, and it's very seldom that we ever 
ran a half roll on that particular side. That's the reason we was on that 
side that night. We generally run a full roll which is on the other side 
of the press. 

Q. By the other side of the press, can you tell us more precisely 
what you mean --'what other side? Is it the opposite side, or is it the 
side that would be opposite if you looked at it lengthwise rather than 
crosswise? A. Well, it's two sides to it. You can look from one side 


23 


of the unit to the other side of the unit, but it's different ways you can 
lead those sheets up. Like, that night we led that sheet there -- we can 
only lead it on that side there, because a half roll is running on that side, 
but, now, if the half roll had been running on the other side, we would have 
been on the other side leading it. 
Q. What does "leading" mean, Mr. Mayhew? A. Well, leading a 
sheet, it takes anywhere from four to five men to lead a sheet. You need 
two or three men upstairs on the catwalk to take over certain pipe rollers 


to get it into the folder, and you have to have men in the reel room to 
slack these rolls off to taper the sheet up into the impressions of the cyl- 


inder. 
Q. Who was with you at that time? A. Well, we hadjled a couple of 
other sheets in before we had approached this Number 4 unit, and it was 
me, and Quina, and Frazee on the other side, and me and Quina had 
walked around to this Number 4 unit on the opposite side of the press to 
take this half roll in. Frazee hadn't came around there yet, because he 
had got a call, and he had a telephone call. 
So, Frazee immediately went down to the other side of the press, 
and me and Quina was around on the other side. 
Q. What were you and Mr. Quina doing on the other| side at the 
time Mr. Frazee went to answer the call? A. We was waiting for the men 
on the second deck to pass the sheet up as they get it out of the reel room 
to us, because it takes two or three men to go over the pipe rolls into the 
folder with it. 
Q. Did Mr. Frazee return? A. Yes; in about anywhere froma 
minute or two minutes Frazee came down the aisleway which is in the 
center of the press room there, and he came up the center stairway, which 
was just opposite from the way he went down to answer the telephone. 
Q. Mr. Mayhew, in walking down the center of the press room, 
the "A" and "B" presses would be on one side and "C" and "D" on the 
other? A. Yes, sir. 
Q. Now, Mr. Frazee, you say, came back? A. That's right. 
Q. What did you observe him do? A. He came up the ladder and 
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me and Quina was standing up there, and he looked down and -- 

Q. Down where, sir? A. He was -- well, as you get over the unit you 
have to get down on your knees to get the sheet as you pass it up, and he 
was looking down to see if the sheet was coming up, so, when he raised 
himself up I thought he was going to go by me, and Quina, and my buttocks 
touched the railing, and the next thing I knew we was going in the air back- 
wards. 

Q. What did Mr. Frazee do, if anything, after he looked down into the 
press? A. Well, he didn't do anything. I mean, when he came up from 
down from the first floor there he looked down and as he stretched up to 
lean straight back up, that is the last thing I remember. 

Q. Now, you have indicated that your buttocks touched the railing 
behind you. A. Yes, sir. 

Q. What do you recall immediately after that? A. Well, going through 
the air -- I was trying to grab -- I didn't know what was going on. 

Q. What were you grabbing at? A. I guess air, at the time. 

Q. Then what happened? A. Then we hit the floor and heard a lot 
of commotion and ieverything, and I seen stars, I know that. 

Q. Do you remember what position you were in when you landed? 

A. I was on my back, but it was such a squabble -- four of us involved 


in this -- this fire extinguisher was on top of people, and everything. 


Q. Do you recall seeing any of the other two gentlemen who were 
with you upstairs on the catwalk, Mr. Quina or Mr. Frazee? A. Well, 
when this commotion went on everybody came running down where the 
accident occurred, and a couple of people helped me up, and as they was 
helping me up I couldn't help fromnoticing Frazee and Quina still laying 
on the steel floor there, and Frazee had blood coming from his forehead, 
and Quina at the particular time, his head was -- he was sprawled out 
with his eyes -- just laying back. That is as much as I remember about 
him. 

Q. Do you remember what happened to the pipe of the railing? A. 
No, sir. I didn't know nothing. I mean, I was too shaken up. I mean, I 
didn't think then about the pipe, or anything like that. 
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* * * 


CROSS-EXAMINATION 


BY MR. RICHARDSON: 

Q. Mr. Mayhew, I recall you testified that at the time or just before 
the accident that you had done work in the reel room, and you had done 
work with regard to the color cylinder, and also you had engaged in the 


running of the printing presses. 
Now, since the time of the accident when you have been employed, 
have you done these same things? A. Yes, sir. 
Q. Now then, you also testified that at the Times-Herald press 
room in the year 1951 that Goss presses were being installed. Do you 
know by whom these presses were being installed at that time? A. You 
mean the director ? 
Q. Well, what company, or what director, or whatever you wish, 
sir, within your personal recollection? A. Well, as far as my thinking of 
it, that any time these presses were put in, these Headliners, they were 
put in by directors that were hired by the Goss Headline people to do the 
work for them. 
Q. Hired by the Goss people? A. In other words, they would be Goss 
directors from their factory in Chicago. 
Q. But the people actually doing the work of installing these presses, 
do you know what company that was, or who the people sae A. No, sir. 
I just took for granted Goss would send their director there, and they 
would hire different machinists in different towns that they would go to. 
They would hire different machinists. They may only bring three or four 
men from their factory with them, but they would hire at the union halls. 
Q. Does the name Centre-Ammon ring any with youjat all? A. No, 


Q. Did any installing? A. Never heard of them before. 
Q. I see, sir. 
Now, Mr. Mayhew, you testified that these catwalks were up above 
on these presses. That was for the purpose of permitting the 
pressmen, such as yourself and those working on the presses, to walk 
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around the presses; isn't that correct? A. Yes, sir, because, as I said 
before, there's two different sides you can take a sheet on, and when you 
have a hangover bar you have to go from side to side. 

Q. Yes, sir. Now, you also testified that when the presses were 
running, that there was a lot of mist from the ink; that's correct, isn't 
it? A. That's correct. 

Q. Now, that mist from the ink, did that go all over the room? A. 
Yes, sir. They got ventilators in there to draw that ink out of there, so 
it doesn't hang in the room there because we are in there eight and ten 
hours a day and we'd breathe all that in. 

Q. But with regard to the contents of the room, the press, and the 
catwalks, and the floor, and your clothing, that mist did settle upon all 
the things in the room, didn't it, to a certain extent? A. Well, if you're 
getting at the night the accident happened, every morning when we get off 
they have people come in there and clean and mop the floors. 

Q. Yes, sir. A. So when we started to work that night those rooms 

are completely secured, that nobody is going to slip or anything 
like that, but during the course of this seven or eight hours of running 
mist is flying all night long. 

Q. Well, now, when you went to work on that particular night do you 


mean to say that if you touched railings or parts of the press you would 
not pick up any ink at all? A. No, sir; I wouldn't say that. But as far as 


the floor was, I would say that, because the people that clean the floors 
are not allowed to touch the presses. You have to be a union person to 
do that. 
Q. So then those who clean the floors did not clean the presses ? 
A. No, sir. 
Q. So then they wouldn't clean the rails and catwalks? A. No, sir. 
Q. And so the catwalk and the rails would still have a residue of 
some ink mist from the running of the presses; is that correct, sir? 
A. Not enough to cause -- but, it would be there. 
Q. It would be there. A. Yes, sir. 
Q. It would be there so if you touched it, it would come off on your 
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hands, wouldn't it? A. Just like that pipe they passed around here -- as 
long as that pipe has been there, you can still get ink off of it. 
Q. And it would have more ink on the night of the accident, wouldn't 
it? A. Not necessarily. 
Q. It would be as clean as it is today? A. Well, it all depends. If 
the wipe-up crew, the maintenance crew that we have on the day side had 
gone upstairs and cleaned off all the type rollers -- you see, we have a 
maintenance crew, union personnel, during the day they wipe those presses 
down, the rollers and the railings, and things like that. 
Q. Well, had they done that the day before the accident? A. Well, 
it's a regular crew. That is their job; I imagine so. 
Q. Do you recall whether or not they did? A. I couldn't say either 
way. 
Q. If you were to go into a press room such as the Times-Herald 
press room, isn't it a fact that as you went up the staircase onto the cat- 
walk and grabbed hold of the rail that a residue of ink would come off on 
your hands? A. You would get a film. 
Q. A film of ink; is that correct? A. You would get that in any 
press room. 
Q. That's right, and more than is on this pipe today? A. Well, just 
like I say, if they had cleaned them. 
Q. All right, sir, 
Now, with reference to these presses, and I am speaking of the 
presses at the time of the accident, do you recall how many papers that 


press was producing on an average run per hour at that time? A. We 


wasn't even running. We was getting ready -- 
Q. I said on an ordinary run. A. We run anywhere from -- aver- 
age speed is from 42 to 45 thousand an hour, and in the course of seven 
hours we approximately put out anywhere from 138 to 150/thousand papers 
a night. 
Q. And you had worked on that press before, hadn't)/you, Mr. May- 
hew? A. Yes, every press in the press room. 
Q. And you had worked on that press when it had turned out 42 
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thousand papers an hour. A. Well, Mr. Richardson, to clarify that state- 
ment, the chronometer reads 42 thousand revolutions per hour. Now, 
we don't get that many papers. I think somewhere around 37 to 38. I could 
be wrong there, but to my estimation that is what it would figure. 

Q. 37 or 38 thousand a minimum per hour? A. That's right. That 
is if you run 42 thousand an hour on the chronometer. 

Q. And you had worked on that press when it had run 42 thousand 

an hour, revolutions; is that correct? A. I have worked on that press 
when it run 50 thousand. 

Q. Now then, when that press was operating at that speed, isn't it 
a fact that there was considerable vibration? A. On the vibration, you 
can feel it around the front end of the folder where all of the cutting and 
everything is done jon the front end, you can feel the vibration. Anything 
hollow you can feel the vibration. If you put your hand on something, on 
one of those units, or something, you can see the gears driving, and you 
can feel the vibration. 

Q. Yes, sir.. And you can feel the vibration in the pipe rails and 
also the catwalk, couldn't you? A. Yes, sir. 

Q. Now, Mr. Mayhew, just prior to the time of this accident had any 
work been done on this press? A. There had been work done on the press. 

Q. There had been? A. Yes, sir. 

Q. And what work had been done on this press? A. I work night 
work. 

Q. Did you observe any change, any additions to the press, as a 
result of work, prior to the accident? A. Would you say that again? 

Q. I will ask you this way: isn't it a fact that a color cylinder had 

been added to this press just prior to the accident? A. I believe it 
had. 

Q. And what\is a color cylinder? Or, do you know? A. It took me 
five years to learn my business; I think I know what it is. 

Q. All right, sir, will you tell us, please, sir? A. It's a color 


cylinder over a black cylinder where you can pick up red, yellow, blue, 


colors, whatever you want in the paper. 
Q. Am I correct, then, in stating that the addition of a color cylinder 
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to this press would permit the press to print, not just black, but also 
in colors; is that correct? A. That's correct. 

Q. That's correct. A. That's right. 

Q. All right, sir. Do you know by whom that color cylinder was 
installed on that press? Do you know the name of the company or the 
erectors who installed the color cylinder ? A. The people that installed 
it are not the Goss Headliner people. 

Q. Who were they? A. Goss people hire those people to do -- 

Q. Iasked you who they were. A. I'm just trying to|think who they 

were. 

Q. Would it be George Hall Company? A. I believe that's correct. 

* * * * * 
[BY MR. RICHARDSON: ] 

Q. ... Then you were about to say that the Goss people did hire 
the Hall people. How do you know that? A. Well, we talked to their 
machinists, and I have worked in various places in the country that -- 
I've worked with men herein Washington, their machinists here, I have 
worked with them in other parts of the country and he does their outlet 
work for them. 

* * * * * 

Q. Within your personal knowledge, was the George |Hall Company, 

within your personal knowledge, working for the Goss Printing Press 
Company in the installation of the color cylinder, or was the George Hall 
Company working for the Times-Herald? A. This is my guess, and -- 

Q. I want to know what you know; not your guess. 

THE COURT: If you know -- 


THE WITNESS: No, sir, I don't know. 
* * * * * 


Q. Now, Mr. Mayhew, will you mark with an 'X" the color cylinder 
which was installed by the George Hall Company? A. Now, before I do 
that, I want to explain to you that this is not the cylinder; this is just a 


housing for the gears. 
Q. Well, did that housing -- was that a part of the installation of 
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the color cylinder? A. That, I couldn't answer. I didn't see it done. But 
I can verify that right below this tin thing that catches the mist of ink that 
flies off these ink rolls, distributor rollers here, right below that is the 
color cylinder. 

Q. Will you put a mark where that is? A. Where the cylinder would 
be? 

Q. The color unit. Let's call it a unit. The thing that George Hall 
installed. A. It doesn't show it on here; you can't see it; it's down here. 
(Indicating.) 

Q. It's down where you have made the mark in black; is that cor- 
rect? A. That's correct. 

* * * * * 

Q. Mr. Mayhew, in connection with the installation of the color 
cylinder by the George Hall Company, did you notice whether or not any 
rails were removed from this press? A. I've seen the railings down 
from up there. 


Q. And do you see any of the railings in this picture that were down? 


A. Ican't remember. 

Q. Can you remember which railing you saw down on this press dur- 
ing the time that George Hall Company was working on it? A. Well, they 
would have to take it off around here to get to put that cylinder in. Of 
course, as I say, I'm a press man, I'm not a machinist, and all this was 
done during the daytime, and I work night work. 

Q. I asked you whether you saw any of the railings down? A. I've 
seen string, rope) up there with paper over it for safety measure. 

Q. Did you see any of the railings down? A. I've seen these back 

in here down; in the back they was all the way down. 

Q. Did you ever see these down? A. I can't remember. 

Q. But you saw them in the back down. A. That's in the back of 
the press, not on this side. 

Q. Did you'see any down on this side? A. I can't recall. 

Q. You can't recall. A. If they took it down they would do it in 
the daytime. 
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Q. Did you ever see any of them down during the nighttime ? 
A. Just as I say, Ive seen the ones in the back. 
Q. Inthe back. A. That's correct. 
Q. And those are the only ones you ever saw down;| is that correct? 
A. To my memory; yes. 
sd *; 
BY MR. RICHARDSON: 
Q. Mr. Mayhew, during the time that the George Hall Company was 
working on the press, was that press inoperative? Was it operating 
during the time the Hall Company was working on the press? A. If it 
was idle, it would only be idle for two or three days. 
Q. Do you remember whether or not it was idle at any time? A. I 
can't remember. 
Q. You don't remember whether it was idle or was) not idle; is that 


correct? A. I say, if it was idle, it would only be idle for two or three 


days, because we was in a rush all the time to get papers) -- they needed 


every machinery that was available to run papers, and they -- if it was 
going to cause them to shut the press down for a week or|so, they wouldn't 
have probably did the work that they did. 

Q. Now, you worked in the press room there, didn't you? A. That's 
right. 

Q. Regularly? A. Yes, sir. 

Q. Did you ever see the "A" press shut down during the time that 
George Hall Company was working in that press room? A. I can't remem- 
ber, but it's in the records. 

* * * * * 

49 Q. Now, with reference to the Post -- the Times-Herald, had you 
ever observed any repairs or inspections of those rails on that press? 
A. We had a safety committee. 

Q. Mr. Mayhew; had you ever observed any inspections or repairs 
on the rails, please, sir? A. I don't understand your question. 

MR. GEREL: Is Mr. Richardson referring to the period prior to 
the accident, or subsequent to the accident, prior to the installation of 
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the color cylinder, or prior to the installation of the "A" press? I would 
like to be clear myself. 

MR. RICHARDSON: At any time. 

THE COURT: At any time, either before or after? Well, limit it 
to before. At anytime before, did you ever see anyone inspecting or re- 
pairing the rails of the catwalk? 

THE WITNESS: No, sir. 

BY MR. RICHARDSON: 
Q. Before the accident. A. No, sir. 
Q. The Times-Herald was operating the presses; is that correct? 
50 A. No. At the time the accident occurred, theplace was owned and 
operated by the Washington Post. 

Q. And prior to that time it had been operated by the Times-Herald? 
A. That's correct. 

Q. Is that correct? A. That's correct. 

Q. All right, sir. Had you ever made any complaint with regard to 
these rails before the accident? A. We got a safety committee and every 
month we have a meeting to discuss different things in the shop that goes 
on, and I think that it had been brought to the attention of the chairman 
that this new ''D” press had been put in -- 

Q. I'm talking about "A" press. A. Mr. Richardson, you asked me 
a question, sir -- 

THE COURT: He is now limiting it to "A" press. Did you ever make 
a complaint about "A" press ? 

THE WITNESS: No, sir. 

BY MR. RICHARDSON: 


Q. Do you know of any complaint ever having been made with regard 


to rails on "A" press? A. No, sir. 
Q. Now, with regard to the safety committee that you made reference 
51 to, tell us if you know what the purpose of that safety committee was? 
A. To protect the men, that nobody got hurt. If there was something due to 
the fault of the management, or something, we would send the committee 
upstairs to try to get it rectified right away before somebody got hurt. 
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Q. Were you on that committee? A. No, sir. 
Q. Within your knowledge, had the safety committee ever made any 
report or recommendation with regard to "A" press for safety purposes? 


A. No, sir. . 
Q. Now, Mr. Mayhew, you testified that you were seldom on that 


side of the press. I want a clarification of that, please, sir. A. Well, 
people, to understand what I mean by one side and the other -- when we 
run a full roll of paper we get eight pages on that one roll. When we run 
a three-quarter, we get six pages. When we run a half roll, we get four 
pages. When we run an eighth, we get two pages. You can run any com- 
bination you want. It's very seldom -- all over the country I've worked 
on these Headliners -- all over the country on different various presses -- 
that we ever run a half roll behind a folder. On this particular night we 
had had a full roll in there, but they wanted a certain combination, and 
from 1946 to 1951 when I worked at this place, I would be willing to say 
that they never run that side more than ten or twelve times with a 
half roll on that side. So, all the work is mostly done on the other side 
of the press. 
Q. Now, is it your testimony that ten or twelve times only you 
worked on that side of the press prior to the accident? Al. I wouldn't 
say I worked over there that much. 
Q. Were you familiar with that side of the press? A. Yes, sir. 
I led sheets from that side of the press before. 
Q. And you were familiar with the rails on that side of the press, 
weren't you? A. I know the railing was there, but I was never familiar 
with it; never had no reason to, except when I would walk up there, you 
would hold on, it's narrow, and it's just a habit, you would hold on to it. 
That's what it's there for, safety rail, for your protection not to fall into 
the presses too. 
Q. Mr. Mayhew, had you ever heard any one observe that those 
rails were wobbly? A. I think I made that statement to you before, Mr. 
Richardson, and I corrected you before on it, that when I said wobbly, it 
isn't that it shakes. 
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Q. What do you mean by wobbly? A. When them presses are running 
53 45 thousand an hour, it’s vibration on those rails. Those rails are 
hollow. 
Q. Yes. A. That's what I meant. 
Q. Well, was there any more vibration -- when you say wobbly is 


vibration, was there any more wobble or vibration there at the scene of 


the accident than any other place ? 
* * * * * 

THE WITNESS: No. You would get the uniform system on all the 
rails, from "A," to "B," to "C," to "D." You get the same feeling on 
there, "A," as you would B,C, and D. 

BY MR. RICHARDSON: 

Q. It was the same all around. A. Yes, sir. 

Q. Had the safety committee, within your knowledge, ever consider- 
ed a wobbly condition on those rails? A. No. Wobbly would be some- 
thing that wobbles, you can shake with your hand. You can't shake these 
with your hand. | 

Q. Or any excessive vibration condition? A. Well, vibration -- 

Q. Well, answer the question, please, sir. A. What is your question? 

54 Q. Had the safety committee ever considered a wobbly or excessive 
vibration condition as to those rails? A. No. 

Q. Within your knowledge? A. No. 

Q. Now, at the time of the accident the Washington Post was opera- 
ting these presses. A. That's correct. They bought them from the Times- 
Herald. 

Q. They bought them from the Times-Herald. A. That's correct. 

Q. And before they bought them from the Times-Herald they belonged 
to the Times-Herald; is that correct? A. That's correct. 

Q. Now, Mr. Mayhew, with reference to a press room, is there a 
maintenance crew that takes care of the maintenance of presses? 

A. Here in Washington, D. C. they have maintenance crews and other 
places they don't. 

Q. All right, sir. Now, prior to the accident, when the Times- 
Herald had owned these presses, were you working there then? A. Yes,sir. 
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Q. And was there a maintenance crew of the Times-Herald that 
maintained the presses and everything in connection with ‘them? A. Mr. 
Richardson, I worked night work when I worked for |the Times- 
Herald, but I'm pretty sure they had two or three man maintenance crew 
on the day side with the Times-Herald. __ 
Q. Now, when the Washington Post took over the Times-Herald, did 
the Washington Post have a maintenance crew with regard to these presses? 
A. Mr. Richardson, I wasn't in Washington, D. C. at this particular time 
when they took over, so I can't help you out on anything like that. 
Q. Well, now, were you working for the Washington Post at the time 
of the accident? A. Yes, sir. 
Q. All right, sir. Now that time I am calling your attention to. 
Within your knowledge, isn't it correct that the Washington Post had a 
maintenance crew for the presses in that press room? A. On the day 
side; yes, sir. 
Q. But there was a maintenance crew? A. Yes, sir. 
Q. Did you ever observe any inspection of the presses by the 
maintenance crew of either the Times-Herald or the Washington Post ? 
A. Do you mean did they inspect them ? 
Q. Did you ever observe any inspecting by the maintenance crew of 
the Times-Herald or the Washington Post? A. No, because my job wasn't 
the job to do that. I worked at night work. 
Q. Now, with reference to these rails, isn't it correct that you 
gentlemen working on and around the presses have to carry articles from 


time to time when you are up above on the catwalk? A. No, sir, the only 
thing that we ever had up on that -- those catwalks would|be a bucket of 


ink; that would be all. 
Q. And when you carry the bucket of ink, due to the fact that the 
catwalk was slippery because of mist from the running of the presses, you 
would take hold of the rails to assist you in getting around, wouldn't you ? 
A. I would say nine out of ten people would; it would be a habit. 
Q. Only the buckets, however, you carry? A. That's right; and ink 
would weigh anywhere from 10 to 15 pounds, bucket of i 
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Q. All right, sir. 

Now, Mr. Mayhew, with reference to the pipe, which is an exhibit 
here, did you notice that at one end of this pipe there is a screw hole, or 
a hole, let us call it, and it is intact, and it's not torn out in any way; is 

that correct, sir? A. Justa hole there. 

Q. Yes, sir. It's not torn out in any way, is it? A. Not on that 
end, 

Q. And on the other end of the pipe there is a ‘screw hole, or hole, 
shall we say, and it's torn out; is that correct? A. Yes, sir. 

* * * * * 
BY MR. RICHARDSON: 

Q. Now, Mr. Mayhew, you testified that you leaned back against 
the rail. A. I didn't testify that I leaned back against it. I said my buttocks 
touched the rail. 

Q. That is what I want to find out about. Your buttocks touching the 
rail. Now, when your buttocks touched the rail, did you hear any noise 
coming from the rail? A. I didn't hear nothing. All I know is I started 
going backwards in the air. 

Q. Well, now, that rail was in that position, installed position, when 
your buttocks pressed it, wasn't it? A. Yes, sir. 

Q. It was as you see it in the picture; is that correct? A. Yes, sir. 

Q. All right, sir. 

Now, if you will notice this picture, you will notice that each end of 


the rail was fit into a tee at the top of a vertical member; is that correct? 
A. That's correct. 


* * 


BY MR. RICEARDSON: 
Q. And youjtestified you heard no noise incident to the rail coming 
out of the tee; is that correct? A. No, sir. 
Q. Did you feel any resistance at all against your buttocks? A. It 
was just all of a sudden it give away. 
Q. Did you feel any resistance against your buttocks on the rail? 
A. I brushed up against the rail. 
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Q. You merely brushed up against -- A. I mean I backed up to it, 

just like if I was walking backwards and touched this. (Indicating.) 
60 Q. Just as you touched that. A. That's right. 
Q. Did you press against the rail? A. No weight or nothing. I 

mean -- I touched it. 

Q. You just touched the rail. A. That's right. 
Q. And you kept going right back; is that correct? |A. That's right. 
It isn't like that I had put any weight against it. 
Q. Isee, sir. A. I just pushed up against like you would walk along 


and rub up against this. 
Q. Isee. No weight against it at all. A. No, not to push back or 
anything like that. 
Q. Just brushed against it. A. That's right. 
Q. All right, sir. 
Did anyone push you against the rail? A. No, sir. 


Q. Well, now, with regard to the other two gentlemen up there, did 
you see their bodies come in contact with the rail? A. No, sir. 
Q. You didnot. A. No, sir. They were standing beside me, side- 
ways. 
Q. Were they standing with their buttocks against the rail or side- 
ways? A. Well, me and Quina was -- Quina was standing up straight, 
and the rail in back of us. 
Q. Was Mr. Quina to your -- which way were you facing, Mr. May- 
hew? A. Facing the press, doing our work. 
Q. And Mr. Quina was to your right or to your left? A. My left. 
Q. And where was Mr. Frazee? A. Well, Frazee had come up -- 
Q. I mean in the vicinity of the rail. A. I think he was on this side 
of Quina, to the left of Quina. 
Q. Quina was to your right? A. No, Quina was to my left. 
Q. To your left. A. And Frazee was to Quina's left. 
* * * * pie 
BY MR. RICHARDSON: 
Q. Now then, Mr. Mayhew, will you kindly take this green pencil and 
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mark the rails that were down at the time of the work by the George Hall 
Company on this press? A. This doesn't show all the rail. 
66 Q. You can go as far as the photograph will show. 

And is it your testimony that it went beyond that to the end of the 

press; is that correct, sir? A. That's right. 
* * * * * 
MR. RICHARDSON: I don't think it is necessary to mark that. 
Now, ladies and gentlemen of the jury, I am going to identify these 


matters and then pass this photograph to you ladies and gentlemen. 
Mr. Mayhew says that at the time the Hall Company worked on this 
press that these railings marked in green, and all the way down to the end 


of the press were out. 
THE COURT: But not including the one marked in red. 
* * * * * 
BY MR. RICHARDSON: 
Q. Now, Mr. Mayhew, the presses were installed in 1951; that is 
correct, isn't it? A. That's right. 
Q. And the work of the George Hall Company was in 1956; isn't 
that correct? A. That's when they put the color cylinder in. 
Q. That is when this work was done. A. That's right. 
Q. All right, sir. 
Mr.. Mayhew, referring to -- 
* * * 
BY MR. RICHARDSON: 

71 Q. In working this side of the press you would have to use the cat- 
walk on this side of the press, wouldn't you, sir? A. Yes, that catwalk 
is used. 

x* ae 
BY MR. RICHARDSON: 

73 Q. All right, sir. Now, I ask you this question, Mr. Mayhew; during 

14 the approximately three years that you worked there, give us, to the 
best of your estimate, how many times you used the catwalk on that side 
of the press? A. Well, every -- it all depends how many times a week I 
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worked on that press. If I worked there tomorrow night I would probably 
walk on that catwalk tomorrow night. 

Q. Yes. I appreciate you didn't work on that press levery night. 
A. No, sir; I moved around the room. 
Q. I appreciate that, but you did work on that press/and on that cat- 
walk more than eight to ten times, didn't you, during the three years? 
A. Not necessarily. 
Q. You still say only eight to ten times? A. That's my figure. 
Q. Over a three year period. A. That's right. 
Q. All right, sir. A. Because I can get up on that catwalk without 
going up on that particular side. I can go up from the other side and just 
stay on the other side to lead the sheet, and don't even have to come around 
on that side where the railing give away. 
Q. Now, Mr. Mayhew, yesterday afternoon when we adjourned I 
was asking you about the contact of your body with this railing, and I was 
asking you about the position on the catwalk of Mr. Quina and Mr. 
Frazee, and I became confused with my questions and with your answers, 
so Iam going to ask you, if you will, to take this Plaintiff's Exhibit Number 
3, and with this red pencil draw a straight line down -- do|I make myself 
clear -- a straight line down and put at the top of that straight line where 
you were standing, where Mr. Quina was standing, and where Mr. Frazee 
was standing, just before the accident occurred. 
* * * *x 
A. Yes, sir; we were standing right along here. 
Q. Would you be kind enough, to the best of your recollection -- 
we understand it has been four years, Mr. Mayhew -- to the best of your 
recollection, would you kindly do what I asked you to do? [Straight up and 
down line so as not to confuse it with the cross lines on the rail, and put 
the initial above of whom that happens to be. 


(Witness marked on the photograph.) 
* * * * 
BY MR. RICHARDSON: 

Q. Now, Mr. Mayhew, you did testify yesterday that) you were familiar 
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with this catwalk, didn't you? A. Yes, sir. 

Q. And you stated that just before you went off into mid air that you 
merely pressed up against the railing? A. That's correct. 

Q. You felt no resistance from the railing. A. No, sir. 

77 Q. Now, you were standing in the center with Mr. Quina on your 
right and Mr. Frazee on your left. A. That's right. 

Q. Now, when you started to go in the air, did you grab for Mr. 
Quina or Mr. Frazee in any way? A. I grabbed -- I mean, I don't know 
whether I was grabbing for either one of those -- I was just falling back- 
wards. 

Q. Did you try to go down on your knees in any way? A. No, sir; 

I just fell straight backwards. I mean, I didn't know where I was going. 

Q. Did you grab for the turned up portion of this catwalk in any 
way? A. No, sir; I couldn't. 

Q. And you testified that no one pushed you? A. That's correct. 

Q. Did you observe anyone push either Mr. Quina or Mr. Frazee? 
A. No, sir. 

Q. Did you push either one of them? A. No, sir. 

Q. Was there anything on the catwalk in the vicinity of this accident, 
and, if so, what, at the time just before the accident? A. No, sir; nothing. 

78 Q. There was nothing there? A. No, sir. 

Q. The catwalk and the rails had on them the usual residue of ink 

that you testified to yesterday; is that correct? A. That's correct. 


Q. Now, when is the first time you saw the rail after the accident, 
and where did you|see it? A. I don't think I ever did see the rail after 
the accident. 


Q. You didn't see the rail at all after the accident? A. No, sir. 
* xe 


* * * 


CROSS-EXAMINATION - Continued 


* * * * 


BY MR. RICHARDSON: 
Q. Now, Mr. Mayhew, I asked you yesterday if there had been any 
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complaint with regard to these railings around this press. 


I asked you if 


you had made any complaints, and I asked you about safety committees, and 


so forth, and you have had time to think this over, as you 
you have been back to the press room. 


stated, before, and 


Now, then, I ask you today, you having had an opportunity to reflect, 


did you ever hear anyone make any complaints with regard to these rails 


on this press ? 
* *: * * 


MR. RICHARDSON: Before the accident. 


THE WITNESS: Are you talking about the whole press room, or -- 


BY MR. RICHARDSON: 


Q. No, sir. I am only interested in "A" press because that is where 


the accident occurred. A. I never heard them make no c 
"A" press, but I have heard complaints. 


omplaints about 


Q. About what? A. About vibration of the rail when the press was 


running. It would continue to vibrate. 
Q. Isn't it a fact you heard complaints the rails we 


re wobbly ? 


A. AsI said yesterday, Mr. Richardson, how I interpret wobbly was the 


vibration; that is what I meant. 
Q. Did you yourself consider those rails safe? A. 
through them I didn't think they were safe. 


After I fell 


Q. Before the accident? A. They were up there to be safe; 'll 


put it that way. 
Q. My question to you is this: before the accident 


86 you not consider those rails safe? A. Not with the 


these rails got, I would say. 


did you or did 
vibration that 


Q. You didn't consider they were safe? A. That was my opinion. 


Q. Even before the accident? A. That's correct. 
Q. Now, then, Mr. -- and you say because of the vi 
correct? A. That's correct. 


* * * * 


REDIRECT EXAMINATION 
* * * 


bration; is that 
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BY MR. GEREL: 
# * * * * 

Q. Now, Mr. Mayhew, regarding the railings that came down, you 
marked those that came down when the Hall people put in the color cylinder 
with a green crayon. A. That's right. 

Q. And this one that is marked with red was originally marked as 
the one that came down, that fell. A. That's right. 

Q. Did the Hall people remove that particular railing? A. No, sir. 

Q. The one that fell in your accident? A. No, sir. 

Q. Did they remove this upright? A. No, sir. That tee stands 
straight up there. 

* * 
BY MR. GEREL: 
Q. Mr. Mayhew, the railing that fell and caused your fall, did you 
at any time prior to the accident expect that railing to fall? A. No, sir. 
* * * * bd 
RECROSS-EXAMINATION 
BY MR. RICHARDSON: 
* * * * * 

92 Q. You, having been around presses, and later working on presses, 
since the year 1940, you have had knowledge of the meee with which 
presses run, haven't you? A. Yes, sir. 

Q. And you have had knowledge of the vibration caused by the running 
of the presses? A. That's correct. 

Q. And you have had knowledge of dangers that can be encountered 
around presses of this type, haven't you? A. That's correct, sir. 

x * * * * 

93 MONTGOMERY BOYD MOLTZ 
was called to the stand to testify in his own behalf, and having been duly 
sworn was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. GEREL: 


* * * * * 


Q. Mr. Moltz, in regard to the accident that has been discussed here the 
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past several days, where were you working at the Times-Herald building 
94 on the 27th of September 1956? A. I was -- on the night of the 27th 
I was working on "A" press in that building. 
Q. To do what? A. I was what is called a fly man. * 

* * * * * 
BY MR. GEREL: 

Q. Do you recall the accident occurring that day, Mr. Moltz? 
A. Yes, sir. 

Q. Can you tell His Honor and the jury where you were standing 
just at the time of the accident? A. Well, I was on the -- you would call 

95 it the first floor -- it's the next one up from the basement, then you 
have the catwalk. I was on the first floor. I had my back to "A" press. I 
had my back to Number 4 unit, I'll say. 

Did you want me to go into -- 

Q. Yes, please. A. I had my back to Number 4 unit, and the first 
thing I hear was the sound of tubing hitting -- to me it was a fire extin- 
guisher -- it made a bong -- and then I felt it glance off my head, the pipe, 
and the next thing I knew, I had been knocked forward and on to my knees, 
and, I remember, it happened so fast that one instant I was standing up 
and the next minute I was down on my knees, my hands and knees to the 
left. My back was to Number 4 Unit, and when it pushed me forward I 
glanced off the railing on these pipes and the next instant) I was to the 
left on my hands and knees. 

Q. Other than the pipe striking you on the head, did anything else 
come in contact with your body? A. Yes. When I feel forward there's 
these pipes that contain electric wires and they had a steel bracket across 
them, and, naturally, when it hit me on the back my mouth flew open, 
like -- it surprised me -- 

Q. What hit you on the back, sir? A. The bodies, |when they fell, 
and my mouth flew open and I fell forward. * * * 


* * * * 


100 CROSS-EXAMINATION 
* * 
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101 BY MR. RICHARDSON: 

Q. Now, with regard to the tubing that fell out, or the rail -- it 
was a rail that fell out. A. Yes, sir. 

Q. Did you see it fall out? A. No. 

Q. Did you see it after it fell out? A. I saw it on the floor. 

Q. When? At the time of the accident? A. After the accident. 

Q. After the accident occurred? A. Yes, sir. 

Q. Isee, sir. 

Now, did this railing hit your head? A. Yes, sir. 

Q. How do you know it hit your head? A. Well, I can say by the 
sound of it, the way it hit it sounded like the tube hitting my head. 

Q. But you/didn't see it hit your head? A. I didn't see it. I had 
my head turned the other way. 

Q. Did youjactually see the rail in the process of falling? A. No, 


* * * 


ARTHUR WILLIAM QUINA 
was called to the stand to testify in his own behalf, and having been duly 
sworn was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. GEREL: 
* * * * * 
Q. How much did you weigh in September of 1956? A. 150. 
Q. Mr. Quina, what is your occupation, sir? A. Pressman. 
Q. How long have you been in that occupation? A. Well, I started 
in 1939 and I went in the service and came back in '45. 
103 Q. Did you resume your newspaper work immediately upon coming 
back ? 
* 
A. Yes, sir. 
Q. Mr. Quina, you have been here during the course of this trial 
today. You know we are discussing an accident occuring in September of 
1956. A. Yes, sir. 
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Q. Do you recall what shift you were working that day? A. I was 


working the late shift; ten o'clock. 


Q. And you remember which press you were working on? A. On 


"A" press. 
* * 
104 BY MR. GEREL: 
Q. At which level were you working, Mr. Quina? 
was hurt I was working on the board up top. 


A. At the time I 


Q. Who was up there with you, if anybody? A. Mr. Frazee and 


Mr. Mayhew. 


Q. Do you recall the incidents immediately preceding the accident ? 


A. Yes, sir. 


Q. Would you tell us as best you recall what happened? A. I was up 


on the board waiting for the sheet to come up to lead it in, and Mr. Mayhew 


was to my left, and Mr. Moltz -- I mean, Mr. Frazee went down to answer 
the phone and when he came back up from down there I stepped back think- 


ing he was going to come by in front of me, but he stayed on my left on 


the other side of Mr. Mayhew, and when I leaned back, I 


was leaning back 


against the rail, and all of a sudden it gave away and I went through the 


air and landed on the iron floor below. 


Q. In going through the air, Mr. Quina, do you recall how you fell? 


A. Backwards, is all I know; just straight back. 
* * * * 


* 


105 Q. Mr. Quina, do you have any idea how far you fell? A. I would 


say seven feet. 
* 


* 


Washington, D. C. 


Thursday, 
* * * 
CROSS-EXAMINATION 
BY MR. RICHARDSON: 


June 16, 1960 


* 


Q. Mr. Quina, at the time of the accident, what was your job then? 


A. Journeyman pressman. 
* * 


* * 


* 
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110 Q. Now, you were in the courtroom yesterday and you heard Mr. 
Mayhew -- you heard me ask questions of Mr. Mayhew asking him to draw 
lines, straight lines, on this photograph indicating where he and where you 
and Mr. Frazee were standing? A. Yes, sir. 

Q. Do you see those lines? A. Yes, sir. 

Q. Do you agree with those lines as indicating the positions of 
where you three gentlemen were standing just before the time of the 
accident? You can have time to look at it. Can you make it out, Mr. 
Quina? A. Yes; yes, I agree with that. 

* * * 
111 BY MR. RICHARDSON: 
Q. You three were facing the press; is that correct, sir? A. Yes, 


Q. And in facing the press you were standing to the right of Mr. 
Mayhew; is that correct? A. Yes, sir. 
bd * * * *, 

112 Q. Mr. Quina, you will notice in this photograph that to the right of 
where you were standing there was a continuation of the rail and also an 
upright; isn't that correct? A. Yes, sir. 

Q. And what I mean by upright is an upright to hold these rails up; 
is that correct? A. Yes, sir. 

Q. All right, sir. 

Now, Mr. Quina, as you felt your body going out into space, shall 
we say, did you make any attempt to grab the railing to your right in 
any way? A. I probably did. It happened so quick I put my hands out 
and tried to grab. I don't guess I tried to grab sideways; probably tried 
to grab forward. 

Q. You don't really remember, do you? A. No, sir. 


Q. But the rail was there, wasn't it? This other rail was there, 
wasn't it? A. Yes, sir. 


* * * * * 


113 Q. * * * How long had you been working for the Times-Herald 
when this accident occurred? A. Three months. 
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Q. And where had you worked -- well, you started to working on 
presses in 1939, didn't you? A. Yes. 

Q. And did you work continually on presses from |1939 until the 

114 time you went into the service? A. Yes, sir. 
* * * * 

Q. All right, sir. 

Now then, from you having worked on printing presses for that 
period of time which you have mentioned, isn't it a fact that when the 
printing presses are running there is considerable vibration? A. Yes, 
sir. 


Q. And isn't it further a fact, Mr. Quina, that when these printing 
presses are running that there is a lot of mist from the |ink in the air? 
A. Yes, sir. 

Q. And isn't it further a fact that the mist of ink which goes up 
into the air settles on the catwalks and on the railings and on the press? 


A. Yes, sir. 
* * * * * 

115 Q. Now, with regard to the railing, have you ever|made any com- 
plaint with regard to that railing? A. No, sir; I didn't have any occasion 
to. 

Q. What had been your opinion with regard to the safety of the 
railing? Had you considered it safe or not safe before the accident ? 
A. I had always considered them safe; yes, sir. 

Q. And in using those railings, had you carried objects around 
with you such as a bucket of ink, as Mr. Mayhew said? A. Yes, sir. 

Q. Had you carried any other objects of any weight around? 
A. You mean up on the catwalk? 

Q. Yes. A. No, sir; just the bucket of ink. 

Q. Was the color cylinder which Mr. Mayhew identified on this 
"A" press, was that on the press when the accident happened? A. I 
believe it was on there. I think it had already been installed. I couldn't 


say for sure. 
* 
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REDIRECT EXAMINATION 


BY MR. GEREL: 
_Q. Mr. Quina, you may have told us this yesterday, but I don't 
recall precisely; at what time did your shift start? The night of September 
27,1956? A. Ten o'clock. 
Q. Do you remember when the accident occurred? A. Around 11:15, 


I believe. I wouldn't be sure. 
117 Q. Were the presses running at that time? A. No, sir. 

Q. Had they been running? A. No, sir. 

Q. Mr. Quina, in order for the mist of ink to appear, what must be 
going on? A. The presses have to be running. 

Q. But they were not running up until the time of the accident ? 

A. No, sir. 

Q. Now, after the shift is completed and the presses have been 
running through the night, how is the ink removed from wherever it 
happens to be? A. There is a cleanup crew that came in the daytime and 
cleaned the press up. 

Q. Is this done only on occasion or is it a regular activity, or how? 
A. It's done every day. 

* 1K 
119 BY MR. GEREL: 

Q. Mr. Quina, you indicated that in falling you reached forward. 
Did your hands come in contact with anything? A. No, sir. 

* * * * * 
RECROSS-EXAMINATION 
BY MR. RICHARDSON: 

Q. Mr. Quina, isn't it a fact that when the presses are running that 
you gentlemen working on and about the presses wear a paper hat on your 
head? A. Yes, sir. 

Q. And isn't it a fact that that is for the purpose of keeping the ink 
from settling all in the hair on your head? A. Yes, sir. 

Q. And further, tell us, if you can, how many presses there were 
in that press room at the time of this accident. A. Four. 
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Q. And how many units did each press have? A. Six. 
120 Q. So that is twenty-four units; is that correct? A.) Yes, sir. 
* * * * * 
Q. There were three men in the cleanup crew; is that correct? 
A. Yes. 
* * * * * 
121 Q. Do you know whether or not they would wipe off the rails? Do 
you know? A. They were always clean when I went to work, so I imagine 
they were wiped off. 
Q. When you say clean, you mean you could put your hands on them 
and no ink at all would come off on your hands? You don't mean that, 
do you? A. Not no ink at all, but they were pretty clean; they weren't 
slippery or anything. 
Q. How about the catwalk? A. It was -- well, those are safety 
precautions that they take. That is one of the safety rules} 
Q. Did they actually clean up the catwalk? A. Yes, sir; the cat- 
walk was clean. 
Q. You are not going to say, are you, that when you went to work 
that you could not slip on the catwalk, are you? A. Oh, you could slip, 
I guess. 
Q. From the ink, too; isn't that correct? A. I imagine, if you 
were going to slip, you would slip in oil before you would ink. 
Q. They didn't clean up the oil? A. They would clean it up; yes, 


Q. Now, then, with regard to portions of the press, all component 
122 parts of the press, the catwalk as well as the rails, they would only 
clean the portions that could be reached without taking any) portions apart; 
isn't that correct? A. Yes, sir. 
* * * * 
REDIRECT EXAMINATION 
BY MR. GEREL: 
Q. Mr. Quina, would oil drip to the catwalk if the presses were not 
running? A. Yes, sir. 
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Q. And when would that occur? A. When the press was idle. 
It would drip off for a while after the run; it wouldn't drip all the time. 
Q. After the run. How about before the run? A. Well, the oil 
that was going to drip had already dripped; it would be already settled. 
Q. If you came on a shift to start the press, sheets were being led 
into the press, would there be any dripping of oil before the press began 
to run? A. There might be; yes, sir. 
* * * * * 
Q. Now, you pointed to the spots on the catwalk where this indicated 
oil. A. Yes, sir. 
123 Q. Would there be.any oil near the railings? A. No, sir. 
* * * * * 
WILLIAM MELVIN FRAZEE 
was called to the stand to testify in his own behalf, and having been duly 
sworn was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. GEREL: 
* * * * * 
124 Q. Mr. Frazee, what was your weight at the time of the accident 
being discussed here? A. About 186 or 87. 
* * * * * 
Q. Mr. Frazee, in 1956 before this accident what was your occupation? 
A. Apprentice press man. 
* * * * * 
Q. How long had you been an apprentice man? A. About nine 
months. 
125 Q. Before that, did you have a position in the printing press ? 


A. Yes,I was employed as a fly boy with the Washington Post, since 


1949, November 18, and I received my apprenticeship December 12 of 
1955. 
Q. 1949 you began? A. Yes, sir. 


* * * * * 


126 Q. On September 27, 1956 do you recall which function you were 
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performing? A. I was working as a journeyman. 
* * * *x 
BY MR. GEREL: 
Q. Mr. Frazee, you were working at the Times-Herald building 
127 prior to this accident? A. Off and on. 
Q. Over what period of time, off and on? A. Well, only since the 
Post bought the Times-Herald building. It was St. Patrick's Day of '54 
or '55; I forget. * * * 
* *x* * * * 
Q. Could you give us an estimate, Mr. Frazee of how many times 
a month you would have an assignment to the Times-Herald press room? 
A. Four or five. 
* * * * * 
128 Q. Which press was it that you were working on at the time of the 
accident, sir? A. "A" press in the right hand corner. 
Q. And what was your function as a journeyman assigned that day 
as a journeyman on September 27? A. I was working on the color -- 
filling the red fountain. We were running on four color job|that night, and 
you have a man assigned to each color, a yellow man, a red man, and a 
blue man -- it was my job to fill the red fountain on the red cylinder, 
and, plus, help with the other work on the press. 


Q. Do you remember where on that press you were working that 


particular evening? A. You mean when we first come to work? 

Q. Yes. A. Are you getting up to the accident, you mean? 

Q. That evening, September 27, 1956, what did you do when you 
first arrived? A. Well, when we first come to work we throw out the 
units not running and throw in the ones we are going to run|to get the 
press ready to operate. 

a * a * * 

129 Q. When you arrived that day, what did you do first?) You say you 
set some of the units up, those being ready for -- A. That's right, what 
we aren't going to run, and put in what we are going to run, and then put 
the webs through the press, that is, the sheets of paper. We led Number 
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7 through, that is' the last unit on the blackboard up there on the right. 
Well, leading that unit, you have to do it from the alley side, that would 
be the 14th Street side, on that side of the building, and then we put the 
Number 6 in, that is the next unit -- that was the full sheet. Well, Number 
5 is what we run a half roll, like has been testified here before me -- 
that we run a half roll in, and that is very seldom ever done, especially 
what they call a down side, that is the center of the room -- right there. 

Q. Would this be the down side? A. That's the center. 

Q. And it was seldom done.on this side? A. Yes, sir. 

130 Q. So, in order to -- A. You have to come to this side of the press. 
While we were leading in Number 6 I was the last man to be handed the 
sheet to hand it back down stairs to be put in the folder. At that time Mr. 
Quina and Mr. Mayhew had walked around the catwalk. The catwalk goes 
all the way to the'!back and across and this side of "A" press. 

Q. By this side, which side are we -- A. The track side -- right 
in the center. 


Q. They walked from the other side around and came to the front. 


A. Someone hollered and told me I was wanted on the telephone, so, they 
have a staircase right where that ''A" is marked that you go down either 
Side of the press. So I was on that side, so I just went down the stairs, 
walked all the way up to the front of the room, that is along side of "B" 
press there and across to the front of the building where the 'D" press 
is to the foreman's office, and answered the phone. I wasn't very long -- 
a minute or so --| because we just started working, and they don't like you 
to talk on the phone -- you have a deadline to meet -- So I come out from 
the office and walked down the center aisle because we had to lead the 
sheet from this side and they also have a staircase between the two presses, 
"A" and "C." So I come up the stairs and turned right to get to "A" press 
131 and come down along side the catwalk where Mr. Mayhew and Quina 
were standing. Well, I saw there still wasn't no action, the sheet hadn't 
come up yet. The other men, you can see them downstairs, so I stepped 
back, I hit the railing, and just kept going. 
Q. Mr. Frazee, do you recall where Mr. Quina was standing, where 
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Mr. Mayhew was standing, and where you were standing about the time 


you leaned against the railing? A. Mr. Mayhew was on my right, next 
to me, and Mr. Quina was on my far right. I was first, Mayhew second, 
and Quina was third. When I walked up there they were talking. Quina 
was facing me. I had a side glance of Red. Red was like this, and Quina 
was like that. They -- 
Q. Excuse me. Who is Red, Mr. -- A. I'm sorry.) Mr. Mayhew, 
Q. All right. And as you came down the catwalk --/A. They stepped 
back, I guess to let me go by. That's the usual thing to dao when somebody 
is coming down the aisle. So, I didn't go by. I just looked down the side 
of the press to see what was going on, and the sheet hadn't come up yet, 
so I stood back. They were carrying on a conversation which I don't 
remember, so I just stood back to wait until they finished and join the 
conversation in the next line. So, that is when I moved back, I touched 
the railing, and I went to reach for it like this, to put my hand on it, and 
132 it wasn't there when I got to it, and back we went. 
Q. Did your body come in contact with the railing? A. Yes. I 
felt it on my buttocks, but I didn't get my hand on it. 
Q. Mr. Mayhew -- Mr. Frazee, excuse me, in this photograph Mr. 
Mayhew drew the positions that he thought each of the three of you had at 
the time of the accident. This first represents Mr. Quina| Mr. Mayhew, 
and this is yourself. A. That's the way we were standing, 
Q. Can you recall, Mr. Frazee, whether or not either of the other 
two gentlemen were in contact with the railing at the time/that you placed 
your buttocks against it? A. Yes, sir. I could feel Red's arm when I 
backed up. You know, I was next to him, we were that close, because he 
couldn't go no further up, and the conveyor was on my left; I had to get 
over next to him. We were all right there together. There would have 
been no place to lean back to. 
Q. When you started falling, Mr. Frazee, in what direction, if you 
recall, did you fall? A. Straight back. 
Q. Did you reach out for anything? A. I was grabbing. There just 
wasn't anything there to grab hold of. The press was too far away, about 
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three feet at that one position where we were working, because that board 
133 comes down that works on a spring. You leave it up when you don't 
need it. You climb up on it to put the top sheet in. We had already used 


it and put it back. 
Q. Is the board you are referring to on this photograph? A. Yes, 


sir; one on each side of the press. 

Q. Would you point to it, please? A. This right here. (Indicating.) 
The spring is here; it's bottom heavy -- you have to hold it down with your 
hand and the board comes down. There's a latch --'I know there's a latch. 
You can't see it in the picture, but this board, you push it down, you have 
to push it down, and this steel rod inserts this way. At the time of the 
accident the board was up, just like that. 

Q. I wonder if we might have a crayon other than red or green just 
to mark the board. 

THE COURT: Is that board important in this matter ? 

MR. GEREL: Only in so far, Your Honor, as it lays out the exact 
picture of the catwalk where the gentleman was standing at the time. 

THE COURT: All right. 

(Witness placed a mark on the photograph.) 

THE COURT: How did you mark that board? 

THE WITNESS: I drew a line around the edge of it, Your Honor. 

THE COURT: All right. You outlined it in black? 

* * * * 
134 BY MR. GEREL: 

Q. Mr. Frazee, we have heard discussed here a term called mist. 
Can you tell us what you understand mist to be in the press room? A. Yes, 
sir. This mist, it's like a light mist. Well, it's really thin. It isn't that 
much of a mist in the room to where you can't see everything very clearly, 
or you can't open up a paper and hold it there for five minutes without 
being real speckled like it was raining. 

Q. It is, or is not? A. It's not, because you realize if it was that 
much of a mist, you would have it up your nose, in your mouth, and every- 
thing. If it was going to get on the paper, it would get in your mouth and 
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135 eyes. We did have trouble one time, and the Post board specialists 
were there. They hung papers on the walls to see if the paper would get 
speckled, and they found that it did, and the ink people corrected the ink. 
It had too much carbon in it, and so we don't have that trouble no more, 
and then you don't have no mist in the air until three or 3:30 in the morn- 


ing. You come to work at ten o'clock, you lead your sheets in, the dead 

line is at 11:15 or 11:30, you have to have that press running, and then 

you only run about twelve thousand papers. That is each one. And it doesn't 
have time to even get the slightest little mist in the air. Then you go to 


lunch, come back, run at one o'clock or 1:15 at the latest, and about three 
in the morning, 3:30, after two or three hours of steady running, then you 
have what I think is a slight mist. It just isn't that bad. I know the men 
won't work there if they had that ink running out of their nose the way 
they are trying to make the mist seem like. It isn't that bad. 

Q. Mr. Frazee, what about oil? Do you have any oil dropping, or 
accumulating during your shift ? 

* * * 
136 BY MR. GEREL: 

Q. Inthe area of the catwalk. A. It's just at the housing, and the 
press has to run, I say it won't happen until late in the morning until the 
press runs for so long it builds up the pressure, and the heat inside of 
the housing which forces on the seals, like a compression head of a car -- 
you have a gasket around it -- well, after you build up so much pressure 
your oil would seep out, just a little bit, and then it would have to crack 
one place or two places, and it would seep out and drip to the floor, but 
when that press is silent all day it drips until there is -- until the pressure 
is out of inside of the housing, and it stops. You have to run three or four 
hours before it starts coming out again. At the time of the accident that 
press had been sitting still all day. We hadn't even done nothing but turn 
it over a few times. It hadn't went up to speed, where it's|turning fast. 

Q. Mr. Frazee, are you familiar with the practice at the Times- 
Herald building of removing any deposits of oil or ink mist? A. You mean 


off the catwalk ? 
* * * x 
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Q. Do you know what procedure is used? Do you know how the 
137 ink and oil deposits would be removed, if they are? A. Yes, sir. 
They have mops. They mop up the oil with rags that they have already 
used to wipe the press down with. They don't use clean rags. They use 


the clean rags to wipe the press off. But, instead of just throwing them 
away , they stick them on the end of a mop handle. They use this solution 
that cuts the ink and the grease on the floor. They mop them every day. 
You come in and the floor is clean. 

Q. Do you recall on the particular night in question when you showed 
up for that shift whether the floor was in the condition you described? 

A. Yes, sir. It's done every other day -- I mean, at the least. They do 
upstairs, maybe, one day, and downstairs the next day, and the basement. 
I know it's done every other day at least. The men wouldn't work -- they 
would be hollering about it, which we have quite a few guys down there 
that do a lot of hollering, and they just aren't going to put up with it. 

Q. Mr. Frazee, when you fell, what do you recall your body coming 
in contact with first? A. Oh, when I fell back it was a fire extinguisher on 
a pillar that runs up in the center of the room. I think there are two in 
the building, one just about on each end that I guess holds the roof and the 
rest of the building. The fire extinguisher was hanging on the side of the 
wall, and as I fell|back I hit it between my shoulder blades and then I fell 

138 down in a sitting position on my left hip. * * * 


* * * * 


139 CROSS-EXAMINAT ION 
* ok * 
BY MR. RICHARDSON: 
Q. Now, you had worked in the Times-Herald press room before the 
accident, hadn't you? A. Yes, sir. 
Q. And about four, five times a month? A. Yes, sir. 
Q. And for how long a period of time before the accident had you 
worked at the Times-Herald press room four or five times a month? 


A. Couldn't have been no more than nine months. 
* * * * 
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140 Q. Now, on the night of the accident the color cylinder was on the 

press, wasn't it? On the night of the accident? A. They have three of 

them. Which one do you mean? 

* * * * * 

Q. Then the three color cylinders were there on that press that 

night; is that correct? A. Yes, sir. 
Q. Now, you stated that just before the accident there were some 

papers or webs, as you referred to it -- the word "web" is| what you press 

men use to mean paper, isn't that right -- being fed up, and there was a 

man standing right downstairs. Who was that man? A. I said there wasn't 


no paper coming up. That's why I stood back. 
* * | * * * 


141 Q. Now, with regard to the accident itself, were you|standing facing 


the press just before the accident? A. Yes. 
Q. And, now, I make further reference to Plaintiff's Exhibit Number 
3. That line that Mr. Mayhew made does show where you were standing; 
is that correct? A. Yes. 
Q. Facing the press. A. Yes. 
Q. And was your buttocks up against the rail? A. Yes. 
Q. It was? A. Yes. 
* * * * * 
142 THE WITNESS: I was in front of the rail, and as I stepped back 
my buttocks hit the rail. I went to hold the rail with my hand and my hand 
never touched the rail, but my -- 
BY MR. RICHARDSON: 
Q. But your buttocks did. A. Yes. 
bd * * * * 
Q. And you walked back and your buttocks -- A. Hit/the rail. 
Q. Is that right? A. Yes. 
Q. How hard did your buttocks hit the rail? A. I don't know, because 
when I went back, I mean, it hit the rail and that was it, I kept falling. It's 
not telling -- I stepped back to -- it was just like stepping back, and when 
I touched it and I went to put my, hands, it wasn't there. 
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Q. You heard Mr. Mayhew testify he brushed against the rail. Is 
that what you did too? A. No. When I stepped back, I hit it, like that. 
143 Q. You don’t know how hard you hit it? A. No, but I know when I 
went back -- you just lean back. 


Q. Did anyone push you back? A. No. 

Q. Did you push anyone else back? A. No. 

Q. Did you hear any noise incident to that railing coming out of these 
tees? A. No. There is too much noise in the press room. 

Q. Was the press running? A. No. 

Q. Was any press running? A. No press was running. 

Q. You didn't hear any noise with reference to this railing coming 
out of the tees; is that correct? A. No, sir. 

Q. Now, you stepped back and your buttocks contacted the rail, and 
then you put your hand back for the rail; is that right? A. Right. 

Q. And you didn't feel any rail? A. No, sir. 

Q. Now, I call your attention to this picture, Plaintiff's Exhibit 3. 

144 When you stepped back your buttocks contacted the rail, then you 
put your hands back, and you didn't feel the rail there. Did you grab for 
anything to support yourself? A. I brought my hands back; as I was falling 
I was like this. (Indicating.) 

Q. Wait a minute. Were your hands up above your head when you 
fell back? A. Mr. Richardson, I don't think you understand what I mean. 

I was stepping back. My right foot was on the way back. I couldn't have 
possibly lifted my foot forward again. I couldn't change steps real quick 
and come forward. I couldn't have helped myself noway. I was already in 
the process of going. 

Q. All I want to do is find out what happened. 

Now, you stepped back, didn't you, and your buttocks came against 
the rail, and you put your hands back like that to find the rail, and you 
didn't find any rail. A. Yes; it was gone. 

Q. Now, my question to you is, did you grab for anything to the side, 
or for Mr. Mayhew at the other side? A. No. 

Q. You didn't grab for anything at all. A. Yes, sir. I remember. 
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Mr. Mayhew's arms extended the same as mine. 
Q. That is what Iam trying to get at. How did your arms -- as you 
stepped back your buttocks came against the rail. A. Yes, 
145 Q. And you felt the rail. A. My buttocks, yes. 
Q. You went back with your hands to grab the rail. A. Yes, sir. 
Q. Now, you put your hands up like that. When did your hands go 
up above your head? A. While I was falling. When I didn't feel the rail 
I knew I was going over the end of the platform. You only ie three foot. 
Q. The platform is three feet wide? A. You see, where the board 
swings down you have about three more feet there. That ig why the walk 
is wider there, so you can walk around the board. 
Q. What is the total width of the walk there, to the best of your 
recollection? A. I would say about four -- 
Q. Four feet? A. Four anda half. The board is about a foot 
wide. 
* * 
147 BY MR. RICHARDSON: 
> * * * * 
of the accident 


Q. When is the first time you went back to the scene 
after it occurred? A. Well, it had to be nine to ten days later, because 
I never got back to work until then, and when I did go back to work my 
regular job is on L Street, but I did come down there to look the situation 


over. 
Q. Did you go to the scene of the accident? A. Yes, 


Q. Was there another pipe in then? A. Yes. 
* * * * 
148 Q. Did you look at the tees? A. I looked at them at a later date. 
Q. When did you look at them? How long afterwards? A. The night 
I was working at the Post, Herald building, and I was working on that "A" 


*| 


press. 
Q. You looked at this then? A. Yes. 


Q. What did you observe with regard to these tees? A. That they 


had put screws in them. 
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Q. What else did you observe? A. That the tees broke, right on 

the end, 
149 Q. Now, when you say they put screws in them, you mean these two 

tees, don’t you? A. Yes. 

Q. And which one of these two tees was broken? A. This tee here 
on the far side. 

Q. On this side where I'm pointing. A. Hada break in it, just like 
the railing has, right on the end where it wasn't secure. 

Q. Was there a triangular place broken out of the tee? A. I would 
say 2 half circle. 

Q. Broken right out of the tee; is that correct? A. Just like the 
pipe. 

* * * * * 
Q. You said they had put them in with screws. A. After the accident 


they put the new pipe in, they secured it with screws. 
* * * * * 


151 Q. Now, then, with regard to the ink or mist, or whatever it is, 


that a press throws off, or causes to go in the air in the press room, isn't 
it a fact that after you are on a shift that you can blow your nose and get 
a certain amount of residue back? A. Later in the morning, yes, after 
the press has been running, but not at the first part of the night. The air 
is just as clear in that press room when you come to work as it is outside. 
Q. Yes, I can visualize that, but after the press has been on a run, 
you have got a lot of it over everything, haven't you?’ A. You don't have a 
lot, now, Mr. Richardson. You would have too many complaints. They had 
complaints before and they got the ink men to come and found out what the 
trouble was, and they adjusted the chemicals they put in the ink to cause it 
from throwing this mist. There is a certain amount, no doubt, but not to 
the amount if it was too heavy that would be unhealthy. 


* * * * 


154 BY MR. RICHARDSON: 


* * * * * 


Q. Now, with regard to the cleanup there, the crew that cleaned up, 
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whose employees were they ? They were working for whom? A. Wash- 
ington Post. oo BCs 

155 Q. And when did they Clean up ‘in the press room? A. In the 


morning. : 
Q. Inthe morning? A. All day. They go in at eight or nine in 
the morning. | Well ; the boysthat go in, go in half an hour earlier than 
the journeymen, that's 8: 30 3 and the journeymen come in at/nine and work 
seven hours, , 2:30 or three o'clock. 

Q. Those catwalks are inclined to be slippery, aren't they? A. I 
never found them to be so. If it is, it's because somebody just spilled 
Some ink on it, something that was done ‘that night, but they come in in 
the morning. That night that press is clean. 

Q. How about when you leave it after a run? A. It's dirty. 

* * o* * * 
156 Q. As the presses are running, you have to be careful. A. Naturally 
you have to be careful; anything can happen. 

Q. It's not the safest kind of work one can engage in? A. It's safer 
than it was fifty, or thirty, years ago, or safer than the Scott presses I 
worked on which are only ten years old. They improved that much. 

* : * * * * 
157 REDIRECT EXAMINATION 
BY MR. GEREL: 

Q. “Mr. Frazee, you indicated on cross-examination the presses 
weren't running, but there was noise. I don't think you got around to 
explaining where the noise came from if the presses weren't running. 
Would you tell us? A. Mr. Richardson asked me if I heardjany noise 
when the railing gave away. 

Q. Yes. A. You see, you have three other presses getting ready 
to run. I mean two other presses getting ready to run, and you have the 
stereotype which is right next to "C"' press on the bottom, and they have 
a machine in there. When it starts off it goes (noise) and it/produces a 
mat which produces the plates, and it runs out on the track and the track 
runs all the time, and makes.a heck of a'noise too. Press men are working, 
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throwing wrenches on the floor, steel floor, fellows pushing carts around -- 


there’s a million and one noises in there. You have to holler for anybody 
to hear you even when the presses are not running. That's why it took 
three times before I heard anybody that I was wanted on the phone, and 

158 that's on the other side of the press from me, and they said they 
hollered at me three times. I didn't hear them. 

Q. Very well, Mr. Frazee. 

The broken tee to which Mr. Richardson referred, did you notice 
a broken tee before the accident? A. No, sir; I had no reason to look for 
it. I just went up to inspect the railing when they told me they put a new 
pipe in. I wanted to know how they did it and what the damage was, you 
know; lock it over. 

Q. How far from the conveyor belt, would you say, you were standing 
at the time of the accident? A. It's a good four feet. That is, there's no- 
thing right there where we fell from to grab hold of; not a thing. 

Q. Finally, Mr. Frazee, did you slip on oil or ink, or anything, on 
that catwalk at the time of your fall? A. No,sir. There wasn't no ink, 
oil, or nothing -- rags, cans, nothing, on that catwalk when we went to work 
or at the time of the accident. 

* * * * 
160 | Washington, D.C. 
Monday, June 20, 1960 
* * * * 
162 JAMES PENNIMAN ROGERS 
called as a witness on behalf of Plaintiffs, after having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. GEREL: 
* * * * * 

Q. * * * Mr. Rogers, what is your occupation or field of skill? 

A. Iam production engineer for Washington Post Company. 


* * * * * 


163 Q. Mr. Rogers, in which field of engineering did you specialize in? 
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A. Civil and structural engineering. 
* * * * * 


Q. Mr. Rogers, when did you assume your present position with the 


Washington Post? A. In April of 1955. 


Q. Mr. Rogers, we are here and have been discussing an accident. 
Are you familiar with the happening of an accident at the Times Herald 


Building on September 27,1956? A. Yes, sir. 


Q. Do you recall approximately when that accident occurred, sir? 
A. It occurred around midnight of that day. I was notified of it at my home 


in Virginia about a half hour after that time, if I remember 
164 Q. What did you do, sir? A. I immediately came in. 

Q. Did you make an investigation? A. Yes, sir. 

Q. How soon after the accident, do you recall? A. I 
shortly after one o'clock, which would have been roughly an 
accident. 

Q. And did you make a full investigation at that time, 


correctly. 


believe I got in 
hour after the 


sir? A. As 


complete as I could. I tried to make an investigation of all things I could 
think of at the time. 

Q. Mr. Rogers, when you arrived, did you look at the 
railing in front of the "A" press? A. Yes, sir. 


Q. What did you observe? A. There was one railing 
missing from the press. 


catwalk and 


which was 


Q. I show you a photograph sir, and ask you from that photograph if 


you can tell us which railing it was -- 


* * * * 


165 A. I believe it was this one, sir. (indicating) 
* * * * 


THE COURT: Which railing did he point to? 


MR. GEREL: He pointed to the railing, Your Honor, which had pre- 


viously been identified as the one in question. 
* * * * 
BY MR. GEREL: 
Q. Where did you observe that railing, if you did? A. 


It was on the 
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press operating floor, which is the floor beneath the catwalk. 

Q. Did you examine the railing, Mr. Rogers? A. Yes, sir. 

Q. Mr. Rogers, I ask you to look at this railing and tell us whether 
this is or is not the railing that you saw on the floor at that time? A. To 
the best of my knowledge, it is. 

Q. Now, Mr. Rogers, did you examine this railing at that time ? 

A. Yes. 

Q. What did you observe? A. I observed that the two holes, one 

at each end, into which screws go to keep the railing from moving in the 

166 sockets in which it is held that one of the holes was torn -- this one 
here, (indicating) -- and that the other hole was intact. I also noticed the 
dent at the end which is over there. (indicating) 


If my recollection is correct, the screw which was in this hole here 


(indicating), was still in place. 
- This is the hole that is intact? A. Yes. 
. The screw was in there? A. Yes, with the broken part of the 


. Attached to this end? A. Yes. 
- But there was no screw here? A. No, sir. 
* * * * * 
Q. Mr. Rogers, did you make measurements? A. Not at that time, 
no, sir. 
Q. Did you subsequently make measurements? A. Yes, sir. 
aK ae * * * 
167 Q. Mr. Rogers, did you measure the distance which each end of the 
pipe was into its particular socket? A. Yes, sir. 
* * * * * 
Q. Mr. Rogers, from your measurements, what did you learn to have 
168 been the distance of the pipe into the fitting? A. At the end where 
the pipe had split or where the screw hole had split -- 
Q. Would that be this end, sir (indicating)? A. That is that end, 
yes. -- 15/32 of an inch. 
MR. RICHARDSON: That is the end where the hole was broken? 
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THE WITNESS: Yes. 15/32. 

BY MR. GEREL: 

Q. Mr. Rogers, will you look at this pipe again and tell us if you ob- 
served any change in the pattern of color? A. Yes, and the basis for the 
measurement was the pattern of color. 

Q. Now, you observed that end which was the broken end and this, 
which is the so-called unbroken end? A. Yes. 

Q. Which of the two, in your observation, was further into the fitting? 
A. From observation it would appear that this end was further. 

Q. This is the end that the screw hole was not torn loose; is that 

169 correct? A. Yes. 

Q. Now, you made measurements at each end? A. Yes. 

Q. The large, the longer was how much of the two? |A. The longer, 


according to here, was 15/32 as against 3/16. 
* ae * * * 


170 THE WITNESS: It said in my report that it was found to project into 


the fittings 3/16 inch at one end "A". Later on,I say at end "'A," the pipe 
had split between the screw hole and the end of the pipe. Therefore, the 
pipe extended into the socket 3/16 inch at the end which had been split. 
BY MR. GEREL: 
Q. You call that the "A" end? A. I call that the "A" end in my 
report. 
Q. And that was 3/16? A. That is correct. 
At the "B" end, which was the end where the hole did not split, I 
found the pipe projected into the socket 15/32 of an inch. 
Q. Then the ''A" end would have been 6/32 as against 15/32 or almost 
one-third the distance? A. A little better than one-third. 
Q. Yes. A little better than a third. 
THE COURT: What was the dimension of that screw hole that broke 
out ? 
MR. GEREL: I was going to get to that next, Your Honor. 
BY MR. GEREL: 
Q. Can you tell from a review of your report what the dimension 
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of that screw hole was, Mr. Rogers? A. You meanthe diameter? 
171 Q. Yes. A. No, sir. 
Q. What size screw would fit into the screw hole? A. The screw 
that was in it was a 10/24. 
* * * * * 
Q. Well, you have an intact screw hole here, sir. A. Yes, sir. 
Q. What would you estimate the diameter of that screw hole to be? 
A. Of course, that screw hole has become elongated. I estimate it to be 
slightly less than an eighth of an inch. 
Q. A little less than an eighth? A. Yes. 
Q. Would that much of the screw hole which is here in your opinion 
be the same or different from the screw hole at the other end? A. I would 
172 say it would be the same. 
Q. Slightly less than an eighth or 2/16; is that right, sir? A. Yes, 


Q. 2/16 being devoted to the screw hole, 3/16 being the entire dis- 
tance which this end was into the fitting? A. Yes. 

Q. What was the diameter of the pipe itself, Mr. Rogers, do you recall 
or can your records help in that regard? A. 1-1/4 inch outside diameter. 

Q. And the thickness of the pipe? A. .07 inches. 

Q. .07? A. Yes. 

Q. Can you, from your report or your recollection, Mr. Rogers, 
tell us how much of the pipe there was between the screw hole and the end 
of the pipe? A. Will you ask that again, please ? 

Q. The distance between the edge of the screw hole closer to the 
end of the pipe and the end of the pipe itself? A. Which end? 

173 Q. The end|which had broken free. A. According to the report here, 

the measurements show 1/16 of an inch from the edge of the screw hole 
to the end of the pipe on the end that was torn. 

Q. 1/16 of an inch. 

Now, Mr. Rogers, did you make any study or evaluation of the amount 
of force that would have been necessary to break through this end? 
A. Yes, sir. 
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Q. And what was the force necessary? A. 252.7 pounds. 

Q. What is this made of, Mr. Rogers? A. Steel. 

Q. Mr. Rogers, do you know when this pipe was originally installed 

in the "A" press ? 


* * * * * 


THE WITNESS: Not from personal knowledge; no, sir. 
* * | * * * 
174 Q. To your knowledge, Mr. Rogers, had this pipe at any time been 
dismantled from that railing? A. Not from the history that we had or 
from the personal knowledge that I have from the time that|I have been there 
since April of 1955, there had been no occasion to remove the pipe. From 
the history of the press as to what had been done on the press, there was 
every indication that there was no necessity to remove the |pipe from the 
time of its installation. | 
Q. Mr. Rogers, sometime in 1956 a color cylinder was installed 
in the No. 5 Unit of the "A" press; isn't that so? A. Yes, sir. 
Q. At that time was it necessary to remove this pipe’? A. No, sir. 
Q. Mr. Rogers, as a person trained in civil constructional engineer- 
ing, in your opinion in order for this pipe to have remained secure in the 
fittings, how far into the fittings should each end be? A. This is an en- 


gineering opinion. Am I allowed to give that as such? 
175 ‘Q. Yes, indeed, you are, Mr. Rogers. A. In my opinion, the pipe 

is not safe or would not have been safe unless it projected further into the 

socket than it was indicated that that projected into it. I do not believe 


there is any engineering method of evaluation as to how far| it should pro- 
ject into the pipe. My own opinion would be that it should project not less 
than one inch. 
Q. Not less than an inch? A. Yes. 
Q. Or more than five times as much as it actually did project into 
that fitting; isn't that so? A. Yes, sir. 
* * * 
CROSS-EXAMINATION 
BY MR. RICHARDSON: 
Q. Mr. Rogers, from consulting the records of the Washington 
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Post, did you determine who installed this pipe? A. I know who installed 
the press. I canionly assume that the pipe was installed at the same time 
that the press was. 

Q. Who installed the press? A. I believe it was Centre-Trucking 

176 Company of New York City. 

Q. Would that Centre-Trucking Company also be referred to as 

Centre-Ammon? A. Yes, they have gone under both names. 
bd * * * * 

Q. Now further, with reference to the records that you consulted 
as you looked at, did you find out who sold the press and its component 
parts to the Times-Herald? A. I didn't consult any records on that, but 
I assume the Goss Printing Press Company sold it under contract. 

Q. Mr. Rogers, as a result of your inspection of the railing, did you 
give any instruction with regard to the replacement of the railing? A. Of 
this particular railing ? 

Q. Yes. A. Yes, sir. 

177 Q. What were those instructions? A. The instructions were to 
replace it and make sure that the ends projected in an inch. 

Q. Do you:know from your personal knowledge whether or not a 
railing longer than this railing that you have inspected was in fact installed? 
A. No, sir. 

* * 
178 BY MR. RICHARDSON: 

Q. You had an inspectionof the "A" press made after this accident ? 
A. Yes. I directed the machinists to inspect "A" press and the other two 
presses also. 

Q. I'm only interested in "A" press, Mr. Rogers. 

Did you find any difference with any of the other railings on "A" 


press during that inspection? A. I was advised by the people who inspect- 
ed that all of the pipes were imbedded no less than three-quarters of an 
inch. 


Q. Am I correct in assuming that the entire rails were taken down ? 
A. The rails were not taken down; the screws from the rails were backed 
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off and the rails slid back and forth in the sockets to determine the length 
they were in the sockets. 

Q. You didn't find any difference with any of the other rails; is that 
correct? A. That was what was reported to me, sir. 

Q. In 1956, a color cylinder was installed on that press, was it not? 
A. Yes, sir. 

Q. And that was done by the Hall Company, was it not? A. Yes, sir. 

179 Q. Prior to the time of the accident, and prior to the|installation 
of the color cylinder, who had had the obligation of maintaining that press? 
* * bd * * 
THE WITNESS: The owner of the Washington Post Company. 
BY MR. RICHARDSON: 

Q. In other words, the Washington Post had a regular maintenance 
crew with regard to these presses; isn't that correct? A. |Yes, sir. 

Q. * * * Andthen after the color cylinder was installed and the 

180 press put into operation again, Iam correct in assuming, aren't I, 
that the Washington Post still had the obligation of maintaining the press ? 
A. Yes, sir. 

Q. And that was so at the time of the accident? A. Yes, sir. 

Q. Now, Mr. Rogers, you have testified that from an engineering 
study of this rail that the screw hole would be torn out at 252.7 pounds, is 
that correct? A. Yes, sir. 

Q. Now, Mr. Rogers, from the testimony in this case), there has 
been testified that certain of the plaintiffs merely leaned up|or brushed up 
against this pipe and the pipe went off into midair. From your study of 


the pipe from an engineering standpoint, having inspected the scene of the 


accident , from an engineering standpoint could that have been possible ? 
A. There would have to have been a force exerted against the pipe. 
Q. Of at least the 252.7 pounds; is that correct? A. [Not necessarily. 
The 252.7 pounds was a figure determined that it would require the tearing 
of that one end of the pipe. ; 
181 Q. I see, sir. A. And the purpose in my report was to indicate that 
the screws actually had no real load bearing factor, that they were merely 
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there to position the pipe to keep it from going further into one socket 
than into the other. 

Q. But it would take 252.7 pounds pressure at least to tear the pipe 
out of the fittings; is that correct? A. To tear the end of the pipe under 
the particular condition that existed, with that 16ths of an inch from the 
edge of the hole to the end of the pipe. 

Q. It would take at least the 252.7 pounds to tear the end of the pipe 
out of the fitting at that end where the hole tore out. Is that correct? 

A. At least. 

Q. Now, Mr. Rogers, calling your attention to Plaintiff's Exhibit 3. 
At the top of these vertical supports of the railing, there appears Tees at 
each end, doesn't it and Tees down here further down on the railing; is 
that right, sir? A. Right. 

Q. It also appears that those vertical members are supported in 
socket brackets down below on the so-called catwalk; is that right, sir ? 

182 A. Yes. 
* * 
BY MR. RICHARDSON: 
Q. Now, Mr. Rogers, the affixing of the vertical members to the 


catwalk by the use of these recepticles down here, were they not affixed 

to the catwalk by the use of bolts and nuts? A. Iam not sure whether they 
are affixed by bolts and nuts or whether the bolts are tapped into the cat- 
walk. 


Q. What I am trying to get around to is this: Once those vertical 
members were affixed to the catwalk, did that hold the vertical members 
rigid so that they would not turn or do you know? A. Rigid is a question. 
When you say rigid, as to how rigid? 

Q. Did the affixing of the vertical members to the catwalk down 
below in these recepticle flanges prevent the vertical members from turn- 
ing in these supporting flanges? A. You mean nee 

183 Q. Yes, rotating. A. Iam not sure. 

Q. You are not sure whether or not these Tees conte rotate ? 

A. That is right, I'm not sure. 
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Q. You are not sure of that? A. That is right. I am/not sure of 
that. 

* * * 
REDIRECT EXAMINATION 
BY MR. GEREL: 

Q. * * * The railings that were installed by Centre-Ammon, who 
manufactured them, sir, do you know? A. I can only answer that by saying 
what usually occurs. 

184 _Q. What usually occurs? A. Usually the railings come along as 
part of the press and are furnished by the press manufacturer. 

Q. In this instance, who manufactured the "A" press? A. Goss 
Printing Company. 

Q. Mr. Rogers, when a railing is in the Tees, would you, if you had 
no reason to want to examine it specially, know how far it was in? A. No, 


sir. 


Q. It could be in 3/16, 15/32, or as you recommended, a full inch; 


is that so? A. Yes. 

Q. And not be apparent on the dutside? A. That is right. 

Q. Mr. Rogers, you were told that some of the testimony indicated 
that certain of the gentlemen brushed against the pipe, then reached for it 
and it wasn't-‘there. You indicated that it required force. Would that be 
the sort of force you had in mind? A. I said it would require force. I 
don't know how force would be applied. 

185 Q. Would that be a form of application of force? A. Definitely 
force would be applied in that instance. 

Q. Regarding the location of the upright, Mr. Rogers, /if pipes were 
into the T far enough, would or would not that in and of itself serve to keep 
the T in a fixed position? A. Yes, sir. 

Q. A pipe that would be in a T one inch, would or would it not, 
hold the T in a stronger, more rigid position than a pipe that is in only 


3/16 of an inch? A. Yes, sir. 
* * 
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RECROSS-EXAMINATION 
BY MR. RICHARDSON: 
* * * * * 
186 Q. * * * The testimony is that a gentleman weighing 190 pounds 
187 leaned back against this rail, leaned back; and your study showed 
it would take pressure of 252.7 pounds to break the hole out of the end of 
the rail. Would you say that the leaning back against the rail on the part 
of the 190-pound individual would tear that hole out? A. The 252 pounds 
applies to a lineal force to .tear the screw out. That is a lineal force 
directed in the direction of the tearing. Now, the direction of a person 
leaning against the rail would be at right angles to that force, so you can 
just rough it out -- a 190-pound man, if he just leans his full weight, is 
not given towards the leaning, a certain amount of his weight goes down 
vertically in gravity and he is not producing the force in the direction 
that will tear the hole out. So, I kind of doubt whether that would tear the 
hole. 
* * * 
FURTHER REDIRECT EXAMINATION 
BY MR. GEREL: 
Q. * * * The screw in this hole, during the operation of that press 
and during the lifetime of that railing up until the time of the accident, if 
there is vibration in this railing, what effect would that screw have upon 


the screw hole? A. That is a difficult one to answer. I assume any 


188 vibration in a hole will be apt to enlarge the hole but how much vibra- 
tion you are actually getting and how long it would take to wear, I have no 
way of answering. 

Q. You observed before when I handed you the pipe, you said the hole 
was elongated. I believe that was your term? A. That is correct. 

Q. Is it fairjto assume that process was working at both ends of 
the pipe? A. You mean the process that elongated the hole? 

Q. Yes. A. Iam not sure that it was vibration that elongated the 
hole. 

Q. What may have caused it? A. The force when the rail gave way 
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was strong enough to break the socket and it's conceivable that it employed 
a great force on the hole also which would have elongated it. 

Q. Isee. So it could have been, you say, just the force of the tearing 
in addition to the force of the mechanical workings of the screw and the 
rail? A. That is right. 

Q. Now, Mr. Rogers, if the testimony were that at one given point, 

189 three bodies were simultaneously in contact with that rail in varying 
degrees: one brushing against it, one leaning against it and a third going 
back against it to reach for the rail and not finding it there, is that signi- 
ficant, the presence of all these forces at one moment, is that significant 
in connection with the failure of the rail? A. Well, yes, sir. The more 
force you have, the more apt it is to fail. 
* * * * 
FURTHER RECROSS EXAMINATION 
BY MR. RICHARDSON: 

Q. Now, taking Mr. Gerel's statement, the last statement he made, 
Mr. Rogers, I ask you again, what is your opinion as to whether or not 
the presence of those bodies tore that hole out of that rail?| A. Well, I'm 
not so sure the hole was torn out at the time of the accident; it might have 
been torn prior to that. It might-have been installed that way. 

Q. You don't know? A. I don't know; no, sir. 

Q. * * * Now, Mr. Rogers, you have seen those presses run 

frequently, haven't you? A. Yes, sir. 


Q. You are thoroughly familiar with the noise and the action when 


they are running, aren't you? A. Yes, sir. 
Q. My question to you, Mr. Rogers, is this: Isn't it a fact that when 

the presses are running, there is considerable vibration which occurs ? 

A. Yes, sir. 
Q. And that vibration is transmitted all through the press and to 

the catwalk and to the railings, isn't it? A. Yes, sir. 
Q. And when those presses are running, there is considerable throw- 

ing off, shall we say,‘is there not, of ink into the room and around? 


A. You are talking about ink, Mister, which is a problem; yes. 
* * * * * 
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THE COURT: Mr. Rogers, how long is that pipe that was offered in 
evidence, that rail that gave way ? 
THE WITNESS: Ido not know the exact length of the pipe, sir. 
* * * * * 
191 THE WITNESS: In the record, I say, "The section in question spans 
6 foot zero inches between fittings." 
THE COURT: That would be between the Tees ? 
THE WITNESS: That would be between the Tees, yes, sir. 
* * bd * * 
192 THE COURT: Do you have some convenient instrument with you to 
measure that pipe right now? 


* * * * 


193 THE WITNESS: Five foot nine-sixteenths. 
* * * ak * 

THE COURT: Mr. Rogers, when that rail was affixed in those Tees, 
were the screws which held it in fixed so that they were horizontal to the 
ground or vertical? 

THE WITNESS: They are vertical to the ground and from the top. 

* * * * * 
196 WILLIAM JOSEPH NOLAN 
called as a witness on behalf of Plaintiffs, after having been first duly 
Sworn, was examined and testified as follows: 
DIRECT EXAMINATION 


BY MR. GEREL: 
* * * * * 


Q. Mr. Nolan, what position do you hold with the Goss Printing 
Company? A. Vice President of the Goss Printing Press Company. 


Q. In 1951, what was your position with that company, sir? A. Field 
Superintendent. 
Q. What didjthat responsibility involve? A. I had charge of all the 
outside installation of printing presses. 
Q. Can you tell us what that responsibility included, sir? A. Well, 
. it was to select and instruct supervisors, send them to the particular 
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printing plant where they were to install presses, receive their reports, 


take care of anything in their reports, and interview them when they came 
197 back from the job. 

Q. These supervisors, sir, they were specially trained to handle 
installation of press equipment? A. All of them are specially trained. 

Q. And a supervisor was sent to every installation, is that right ? 
A. That is right. 

Q. Do you know whether or not a person by the name of Eugene 
Connelly was a supervisor at the Times-Herald? A. Eugene Connelly 
was a supervisor for the Goss Printing Company at the Times-Herald. 

Q. Your company was installing a press there in 1951, isn't that 
correct? A. Yes. 

Q. That included the catwalk and the railings? A. Our man super- 
vised but did not install it. 

Q. He didn't physically himself install that? A. That is right. 

Q. But he supervised the installation of the entire press? A. Mostly 
the machinery itself; the Centre-Trucking Company installed the press. 

Q. By that you mean the rollers and everything else? A. Everything 
on the press. 

198 Q. Including the catwalk and railings? A. Yes. 

Q. But Mr. Connelly supervised the installation; isn't that correct ? 
A. That is right. 

* * * 
CROSS-EXAMINATION 
BY MR. RICHARDSON: 

Q. Mr. Nolan, with regard to the supervising of the installation, to 
what extent and concerning what parts of the installation did that supervising 
extend? A. Our director is primarily concerned with the alignment of the 
press. The press must be kept within 3/1000 of an inch, the thickness of 
one sheet of newspaper, in alignment. It must be level, he must watch the 
adjustment of the machinery, test the press, make the final setting and assist 
the crew in running the press. That is his responsibility. 

Q. Why was such alignment necessary? A. Because |with newsprint 
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and a wide roll, as you know newsprint does not have a high tensility of 


strength, therefore, the press must be in absolute accurate alignment 
and level. 
Q. Was there a responsibility on the part of Goss Printing Company 
199 and the supervisor Connelly to supervise the erecting of the catwalks 
and the railings? A. That was the responsibility of the Centre-Trucking 
Company. 
Q. Thank you, sir. 
REDIRECT EXAMINATION 
BY MR. GEREL: 

Q. Mr. Nolan, I thought I understood -- I may have misunderstood. 

I thought I understood that Centre-Ammon Company installed the entire 
press? A. They do. 

Q. The entire press includes the catwalk and the railings, doesn't 
it? A. Yes, sir, and the floor immediately around the press at the 
bottom. 

Q. There is no question about that? A. That is right. 

Q. The railing in question, the catwalk to which it applied and the 
catwalk around in which it was placed was all part of installation? A. That 
is right. 

Q. All of which was supervised by Mr. Connelly? A. That is right. 

Q. Now, you say, Mr. Nolan, that the supervisor is primarily con- 

200 cerned with the moving parts? A. Yes, sir, that is right. 

Q. Of course, in a press that is important? A. Yes. 

Q. Didn't the Goss Company consider it important that safety 
railings be installed properly? A. That is right; but as Mr. Rogers 
pointed out in his testimony, once the -- 

Q. Iam asking you what the Goss Company's view was at the time 
of the installation, Didn't you at that time consider the safety of the press- 
men on the catwalk as important as the operation of this machinery ? 

A. Yes, it is. 


* * * * 


MR. GEREL: We have no further witnesses. 
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THE COURT: You close your case? . 


MR. GEREL: Yes, sir. 


* x * * * 


201 MR. RICHARDSON: May it please the Court, upon the close of 
the Plaintiffs’ case, the Defendant moves that the Court direct the jury 
to return a verdict for the Defendant. In connection therewith, of course, 
the testimony of the expert has been of extreme importance. 
installed by 
the Centre-Ammon Company. He further testified that the leaning up 


Mr. Rogers testified this morning that the press was 


against the rail, as indicated by the testimony of the Plaintiffs herein, 
le at the end 
of the rail where it was torn out. He stated that it would require a pres- 


in his opinion, would not have caused the tearing out of a ho 


sure of somewhere in the neighborhood of 252 pounds to do that. 

has testified 
job; that it 
was his prime duty to supervise the installation and the adjustment of 


Mr. Nolan, being called by the Plaintiffs in this case, 
that the Goss Printing Company had a representative on the 


the machinery in order that the machinery be aligned within a certain 
tolerance or otherwise there would not be a proper operation of the 
press. 

I respectfully submit, therefore, Your Honor, that there has not 
rt of the 
as any 


been a carrying of the burden of proof in this case on the pal 
202 Plaintiff: There has not been established that there wi 


obligation on the part of the Defendant, Goss Printing Press 
with regard to the actual installation of the catwalks and the 
further, that there has not been established that there was a 
on the part of the Defendant, Goss Printing Press Company, 
or contributed to cause this accident in any way whatsoever, 


Company, 
rails; and 


ny negligence 


which caused 


Certainly and above all, if there has been any establishing of 
negligence — which I respectfully submit has not been established — 


there has been no establishing of any causal relationship betw 


negligence and the accident in question. 
The testimony in the Plaintiffs’ case has clearly estab, 
this press was installed in 1951 and that the accident occurr 


een the 


lished that 
ed in 1956; 
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that over that span of time, the Times-Herald had the obligation of 
maintaining the|press, the George R. Hall Company worked on the 
press; and after acquisition by the Post, it had the obligation of main- 
taining the press; that in operation of the press, there is a great deal 
of vibration whilch occurs, there is a mist of ink which goes around in 
the pressroom; and that these conditions can lead up to a natural loosen- 
ing due to vibration of the catwalk and the railing involved. 

203 And then getting back to the testimony of the expert: the expert, 
Mr. Rogers, who testified for the Plaintiffs stated that he didn't know 
what the condition was with reference to the hole, that he couldn't tell 
just when the hole did appear in the pipe. 

So, I say to Your Honor that because of Pomeroy versus Pennsyl- 
vania Railroad Company and because of Brown and because of Reece 
versus Capital Transit Company, that the Plaintiff has not sustained 
the burden of proof and that, therefore, this case should not be sub- 
mitted to the jury for otherwise there is going to be great speculation 
on the part of the jury as to the cause of the accident and as to any 
causal relationship that might have existed between the accident and 
any negligence with regard to the Defendant herein. 

* * * * * 

208 THE COURT: Do you have something else, Mr. Richardson? 

MR. RICHARDSON: Yes, Your Honor. 

May it please the Court, the Plaintiffs’ case has utterly failed to 
establish that any negligence on the part of the manufacturer, Goss 

209 Printing Press Company, was the cause of this accident. 


Mr. Rogers’ testimony, I think, was very, very important along 
that line when he testified that from the Plaintiffs' own testimony that 
in his opinion that hole would not be torn from that rail. 

THE COURT: You mean by this particular pressure ? 

MR. RICHARDSON: Yes, sir. 

THE COURT: But by your own cross-examination, Mr. Richard- 
son, you have shown that there is a great deal of vibration in connection 


with these presses. 
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MR. RICHARDSON: Yes, sir. 

THE COURT: Now, if you manufacture a rail which sticks in one 
end of a T only 3/16 of an inch and that includes a screw hole that is 
2/16 of an inch wide, leaving only 1/16 of metal to secure it, so to speak, 
particularly in a place where you have that much vibration, |it seems to 
me that may well in itself be negligence. 

MR. RICHARDSON: Your Honor, I think that the testimony of the 
witness Rogers establishes that it was not negligence causing this acci- 
dent as the Plaintiffs claim. He has stated in his testimony that this 
rail in his opinion would not have been torn out by the presence of these 
three Plaintiffs against the rail as he mentioned. 

210 Now, we go to the degree of care: we have Jamison; and Jamison 
versus Woodward & Lothrop says that the manufacturers are not in- 
surers in any degree; that you can get injuries from very simple things. 

I think the Court appreciates that only ordinary care is required 
with reference to this particular manufacturer. 

THE COURT: Ordinary care of a manufacturer of presses. 

MR. RICHARDSON: Yes, that is right. I did not admit that Goss 
Printing Press Company had the obligation of supervising this entire 
press. Asa matter of fact, the interrogatories and answers thereto 
which were filed herein state that the Goss Printing Press man Connelly, 
was on the job and observed the entire installation. 

Mr. Nolan's testimony is quite clear that in view of the fact that 
Centre-Ammon was the company which installed, the Goss man was 
there to see that machinery was properly aligned. 

We are going to the cause of the accident. It is up to the Plaintiffs 


to establish, by testimony of an expert, the cause of the accident and I 
respectfully submit that their expert has not established the cause of 
211 this accident. That is the thing we are primarily concerned with: 


The cause of this particular accident. The hole has not been testified to 
as the cause of this accident at all. As a matter of fact, to the contrary, 
Mr. Rogers has stated that the accident would not have occurred in the 
manner which it was claimed to have occurred. I say we have to go to 
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the fundamental obligation of the Plaintiffs here, that is to say, to estab- 
lish negligence on the part of the Defendant and that that negligence 
caused this accident involved. And no place in the case of the Plaintiff 
has there been anything established other than the fact that a mere 
accident occurred. 

Now, the Plaintiffs have got to go further and prove that that 
accident was the result of negligence and the causal relationship between 
negligence and the accident itself. No place has there been established 


negligence. Centre-Ammon installed, we supervised the machinery it- 


self, the movingiparts. Mr. Rogers' testimony certainly negates that 
the accident happened as it did occur. He did not testify that there was 
any negligence on the part of the Goss Printing Company. At best, his 
testimony would be that there was negligence on the part of Centre-Am- 
mon Company — not Goss, but Centre-Ammon — and goes further and 

212 says that this accident just could not have happened in the way that 
the Plaintiffs testified that it did. 

So there has been a complete lack of establishing the burden of 
proof and to let this case go to the jury will be permitting and asking 
the jury to speculate as to the cause of accident and to speculate as to 
causal relationship between any cause and the accident itself and places 
it clearly within the realm of speculation which existed in Pomeroy. 

Now, I won't make any remarks about res ipso because it is very 
obvious that this case does not come within the doctrine of res ipso. 

I say that there has been a complete lack of carrying the burden 
of proof on the allegation that Goss Printing Press Company was neg- 
ligent and that that negligence caused this accident. Those things have 
got to be established in the Plaintiff's case in order to entitle the Plain- 
tiffs to go to the jury. 

If you give the Plaintiffs the benefit of all the doubt, what do they 
get? An accident happened. Their own expert cannot testify that that 
accident was the result of any negligence on the part of Goss Printing 
Press Company.; Their own expert says that Centre-Ammon installed 
and then their own expert says they don't know when the hole occurred 
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213 there, it could have been there when it was installed but he can't 
say definitely. 
Where then is there the establishing in any way of negligence on 
the part of the Defendant, Goss Printing Press Company? It manufactured; 
it did not install. Their own case says Centre-Ammon installed. 
So, Your Honor, I respectfully submit it is a case clearly within 
the power of the Court, and it is the obligation of the Court under the 
cases in the District of Columbia, to grant the motion for directed 
verdict in this case. 
THE COURT: The Court feels that the jury would be justified in 
finding that the manufacturer of a safety rail on a press of this nature, 
which is 6-9/16 to span an area of 6 feet between two Tees that far 


apart and with the requirement that it be attached in there mace or 


other which would take some kind of a screw in it, and the way it was 
actually attached, I believe the jury could find negligence from that fact. 
The fact is that this rail did tear and go through. If the rail had 
been constructed in such'a way as to have about an inch on each end of 
it inside the Tee, I don't believe it would have happened. 
I think the testimony as to vibration which is brought out here is 
214 important and certainly that was known to the manufacturer that 
there was a great deal of vibration around those presses, so that the 
obligation to have a rail that was longer to span this distance was even 
greater. 
It is a close case, there is no doubt about that, but I think there is 
sufficient here to go to the jury and the Court will overrule \your motion. 
Mr. Richardson, do you have any idea how long your testimony 
will take ? 
MR. RICHARDSON: If Your Honor please, I wish to make a few 
more remarks for the record, if I may? 
THE COURT: All right. 
MR. RICHARDSON: You say that the hole tore. But there is no 
evidence in this case as to when that hole tore at all. There is no 
evidence in this case that even the tearing of the hole caused this 
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accident. And going further with regard to vibration — I know I have 
been bringing out vibration all along but I have been bringing out vibra- 
tion in connection with the obligation of the owner of the press to maintain 
it. Mr. Rogers stated it was maintained by the Times-Herali and by the 


Washington Post. : 
I still feel very, very strongly that the Plaintiff has not carried 


the burden of proof and to permit this case to go to the jury is asking 


the jury to speculate. 
* * * * 
ROBERT LONGSTREET 
called as a witness on behalf of the Defendant, after having been first 
217 duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
au MR. RICHARDSON: 


* * * 
Q. Mr. Longstreet, where are you presently employed? A. At 
the Washington Post Company. 
Q. In what capacity? A. Budget Director. 
Q. Mr. Longstreet, calling your attention to the year 1951, where 
were you employed at that time? A. The Washington Times-Herald. 
Q. In what capacity? A. In charge of accounts payable. 
Q. Mr. Longstreet, during the year 195 1, was there any installation 
of printing presses occurring for the Times-Herald? A. Yes, sir. 
Q. Where were they being installed? A. Inthe newly-constructed 
annex. 
Where would that be, what street? A. 1321 H Street. 
. Within your knowledge, who was installing those presses? 
. The Centre-Ammon Company. : 
- Was that by virtue of a contract that the installation was occuring ? 
A. Yes, sir. 
Q. And have you made a diligent search for that contract? A. Yes, sir. 
Q. Have you been able to locate it? A. No, sir. 
Q. Now, in your position at that particular time, did you make any 
payments to the Centre-Ammon Company? A. Yes, sir. 
Q. And the presses that were being installed at that time, from 
what company were they being purchased? A, The Goss Printing Press 
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Company. 
Q. Did you make payments to the Goss Printing Press Company 
for the Times-Herald? A. Yes, sir. 
Q. Thank you, sir. 
CROSS EXAMINATION 
BY MR. GEREL: 
Q. Mr. Longstreet, the payments that were made to the Goss Print- 
ing Press Company, did they cover the catwalks and the railings around 
219 the presses as well as the printing machinery? A. Ves, sir. 
Q. Mr. Longstreet, do you recall whether or not any payment 
was made by the Times-Herald for personnel whose responsibility it 


was to supervise the installation? 
* x ¥ 


THE WITNESS: Yes, sir. 
* %* 


* * * 
Q. Payment was made in connection with the supervisicn? 
A. Yes, sir. 
Q. To whom was that made, sir? A. To the individuals con- 
cerned and to the Goss 5 Erinting ees Company, 


* x 
220 THE COURT: I don’ t ee, that. Sa do you mean the 
Times-Herald made direct payments to individuals who supervised 
the installation of the press? 
THE WITNESS: Their living expenses, yes. 
THE COURT: Did they pay them anything for their work in super- 
vision? 
THE WITNESS: No, that was paid directly to the Goss Printing 
Company under whose payroll they were. 
THE COURT: Do you know whether there was a supervisor by 
the name of Eugene Connelly there? 
THE WITNESS: Yes, sir. 
THE COURT: Who paid him for his services? 


THE VEEN. The Goss Company: 
* 


221 WILLIAM JOSEPH NOLAN 
called as a witness on behalf of the Defendant, having been previously 
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duly sworn, was examined and testified as follows: 
* * * * * 
THE CLERK: Defendant's Exhibit No. 1 marked for identification. 


(Document was marked Defendant's Ex- 
hibit No. 1, for identification.) 


MR. RICHARDSON: And also in evidence because it has been stipu- 
lated to without formal proof. 
THE COURT: It may be received in evidence. 


(Defendant's Exhibit No. I|was received 
in evidence.) 


MR.GEREL: Is this applicable to the railing in question? 
MR. RICHARDSON: This is applicable to the entire press. 
* * * * * 
DIRECT EXAMINATION 

BY MR. RICHARDSON: 

* * * * ok 
223 Q. Now, Mr. Nolan, was a Mr. Eugene Connelly one of the mechanics 
who was furnished for this job? A. He was, sir. 
Q. Where is Mr. Eugene Connelly? A. Eugene Connelly is deceased. 

Q. Now, Mr. Nolan, with regard to your mechanics on the job, what 

were the duties of that mechanic under this contract? A. His duties were 


to observe the erection of the machinery, to see that it was/in perfect 


alignment, level, all adjustments made, and tested so it was ready to run, 


and then supervise the press, start up on admission and stay with the press 
for a period until he was released by the Times-Herald as the press being 
satisfactory. 
Q. Mr. Nolan, were there any particular tolerances or any degrees 
of accuracy with regard to the setting up and the starting of/ machinery 
which would be required on that job? A. Yes. Because of low tensile 
strength of the paper and the paper being approximately 60 to 62 inches 
224 in width, the press must be set in absolute alignment within 3/1000 
of an inch -- that's .003, that's the thickness of a sheet of newsprint -- 
along the length of the press. It must be in absolute level at all times, 
every roller, every piece of that machinery, especially the portion that 
carries the web of paper through the press. 
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Q. What would happen in reference to the operation of the press, 
more particularly the paper upon which the printing was being imposed, 
if the presses were not within that tolerance as to accuracy in leveling 
and alignment? A. The paper would break continuously and it would be 
practically impossible to run. 

Q. Did Goss Printing Press Company have any contract with any 
company with regard to the erecting of that printing press? A. The Goss 
Company had no contract with any company to erect the press. 

Q. Within your knowledge, who erected that press? A. Centre- 
Ammon Company or Centre-Trucking. It is known by both names. 

Q. Did the Goss Printing Company have a contract with Centre- 
Ammon Company? A. The Goss Printing Press Company does not have 


225 at any time contract with Centre-Ammon Company. 


Q. With regard to the Centre-Ammon Company, within your know- 
ledge it was engaged by contract by the Times-Herald for what purpose ? 
A. For the installation of presses furnished by the Goss Printing Company 
at that time. 

Q. Would that installation on the part of Centre-Ammon carry with 
it the duty of installing the entire presses, including the catwalks and 
railings? A. It was their responsibility to install the entire press, fur- 
nish mechanics, the equipment for lifting which means you furnish riggers 
also. 

Q. Your supervisor or mechanic on the job could control the 
Centre-Ammon people with regard to the installation of the machinery, 
couldn't they? Ai Only to the point where he can tell them what to do. 

If they refuse to do it, he would have to go through the Times-Herald 
people. 

Q. With reference to the catwalks and the rails, what, if any, control 
did your mechanics on the job have with regard to those? A. No control 
except observation. 

Q. Am I correct in stating, then, that your supervisor or mechanic 

226 on the job had the responsibility of observing the rails and the cat- 
walks; is that right? A. Right. 
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Q. But no responsibility in connection therewith? A.| No. 


* * * * * 


THE CLERK: Defendant's Exhibit No. 2 marked for identification. 
(Blueprint was marked Defendant's Exhibit 


No. 2, for identification.) 
BY MR. RICHARDSON: 


Q. Mr. Nolan, take a look at all of that exhibit and tell His Honor 


and the ladies and gentlemen of the jury what that purports to 


be. A. This 


is a layout of the upper platforms or catwalks as they have been called 
here, and the hand rails around the press. This particular portion of the 


drawing is press "A" and that end is press "B". (indicating)) 


Q. Is that a blueprint or drawing of the press "A" and "B" that were 
227 installed at the Times-Herald in 1951? A. Yes, it is ja drawing of 


the original installation. 
Q. Where did that come from, within your knowledge? 


Goss Printing Press Company in Chicago. 


A. From the 


MR. RICHARDSON: May it please the Court, I move for the admission 


of Defendant's Exhibit No. 2 into evidence. 
MR. GEREL: Your Honor, I have no objection. * * * 


* * * * * 


228 BY MR. RICHARDSON: 


Q. Mr. Nolan, I present to you another blueprint and ask you if you 


can identify that? A. Yes, this is the support bracket at the 
vertical support post which is bolted to the upper platform. 


bottom of the 


Q. When you make reference to platform, do you mean catwalk? 


A. Catwalk, that is a pressman's name for it. 


Q. Where did that come from? A. It came from the Goss Printing 


Press Company in Chicago. 
* * 
231 BY MR. RICHARDSON: 
Q. Mr. Nolan, I present to you Defendant's Exhibit No 


. 5 for identifi- 


cation and ask you if you can identify that. A. These are one-quarter inch 


Bessemer rod steel pins that were furnished for pinning the 
the T. 


hand rails to 
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Q. Is that a blueprint of the type of pins that were furnished? 
A. These were furnished with the press for installation on the job but 
they were already installed at the bottom of the T for the vertical post as 
well as the bottom support bracket. 

MR. RICHARDSON: I offer this in evidence, Your Honor, Defendant 
Exhibit No. 5. 

THE COURT: Any objection? 


MR. GEREL: No objection. 
* * * 


232 BY MR. RICHARDSON: 
Q. Mr. Nolan, I present to you Defendant's Exhibit 6 and ask you 
if you can identify that. A. These are drawings of the hand rails for the 
platforms and also the vertical support for the hand rails. 
Q. Is that a drawing of those which were furnished in 1951? A. Yes, 
this is the drawing that was furnished for the Times-Herald press in 1951. 
MR. RICHARDSON: May it please the Court, I offer this Defendant's 


Exhibit No.6 in evidence. 
THE COURT: It may be admitted without objection. 
* * * * 
233 BY MR. RICHARDSON: 

Q. Mr. Nolan, I present Defendant's Exhibits 7-A, 7-B and 7-C and 
ask you if you can identify these exhibits? A. This'is a list of the material 
furnished on the Times-Herald presses shipped in 1951. 

Q. Is that a complete list? A. This is a list of the hand rails and 
upper platforms. 

MR. RICHARDSON: If Your Honor please, I offer these Exhibits 
Nos. 7-A, B and C in evidence. 


THE COURT: They may be admitted without objection. 


* * * 
BY MR. "RICHARDSON: 
234 Q. Mr. Nolan, the blueprint which you have in front of you there, 


does it show the railing or the place of the railing in question in this law- 


suit? A. It does. 
* 


83 
THE COURT: * * * Does this particular section ofthe railing 
have any designation ? 
* * * * * 
235 THE WITNESS: It has a numerical designation and the number is 
No. 4 on B 69187. 
* * * * 
THE WITNESS: Each rail has a number. 
THE COURT: Would it be fair then to call this one No. 4? 
THE WITNESS: Yes, sir. 
* x * 
BY MR. RICHARDSON: 
Q. Your blueprint! of "A" press has a designation rail for No. 4 at 
the place where the rail fell out; is that right? A. That is right. 
Q. Now, calling your attention, Mr. Nolan, to Defendant's Exhibit 
No. 6, does that show the lengths of the specific railings? A. It does, 
the length of all straight railings, as this one was. 


236 Q. Does that show a length for railing No.4? A. It does, sir. 
Q. Will you tell His Honor and the ladies and gentlemen of the jury 
what length is shown on that blueprint for railing No.4? Aj. 74-1/2 inches. 


Q. Now, then, Mr. Nolan -- 
THE COURT: Wait a minute. That then would be 6 feet 2-1/2 inches? 
THE WITNESS: That is right, 6 feet 2-1/2 inches. 
THE COURT: Iam trying to relate it to what we had |before. 
MR. RICHARDSON: Yes. Iam trying to develop that/now, Your 
Honor. 
THE COURT: All right. 
BY MR. RICHARDSON: 
Q. Now, Mr. Nolan, during the Plaintiff's case and Mr. Rogers' 
testimony, the rail which had been produced in this court was measured 
by Mr. Rogers as being 72-9/16 inches in length. 
Now, that being 72-9/16 inches and being installed at the place where 
the No. 4 rail was supposed to be installed, if that rail came from that 
place was the proper rail installed there? A. It was not. 
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237 Q. Can youitell by study of Defendant's Exhibit No. 6 wherein is 
disclosed the length of the straight rails which rail bore a length of 
72-1/2 inches? A. 72-1/2 inch length rail is No. 12 on B69187 and was 
furnished for another position. 

Q. I see, sir. 

Is there any rail there, on Defendant's Exhibit No. 6, which has the 
dimension of 72-9/16 inches? A. There is no dimension here of 72-9/16. 
The rail would be plus or minus a sixteenth of an inch on any of these 
dimensions. 

Q. Then is it your testimony that if this rail 72-9/16 inches fell from 
the position of where No. 4 rail was supposed to have been installed under 
the blueprints that the wrong rail was installed at the No. 4 position? 

A. That is right. 

Q. And that) being the position where the railing fell out? A. That 
is right. 

Q. Now, calling your attention to Defendant's Exhibit No. 3, that 
depicts a blueprint of a recepticle flange, doesn't it? A. That is the support 

238 for the vertical post. 
* * 
BY MR. RICHARDSON: 

Q. Mr. Nolan, are you familiar with how the blueprint drawings 
calied for the installation of those flanges on the catwalk? How they are 
secured to the catwalk? A. They are bolted to the catwalk, and tapped 
into the side of the catwalk. They are bolted through this support bracket 
(indicating) and tapped into the flange portion of the catwalk. 

Q. And what size bolts are used in the installation? A. 3/8-16 

239 by an inch and a quarter. Hexagon head cap screws. 

Q. What are the sizes of the holes in the flanges in which those 
bolts are inserted? A. 13/32 inch drill. 

Q. Then what, if any, may -- A. That gives you a 32nd of an inch 
clearance over a 3/8 inch screw. 

Q. The holes are a 32nd of an inch larger than the bolts; is that 
right? A. That is right. 
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Q. Would that allow any tolerance in moving the vertical rail 
supports back and forth? A. That would permit you to throw the vertical 
a little off, the vertical support‘a little off of vertical in any direction. 

Q. Have you figured the amount of tolerance or permitting the verti- 
cal rail support to be put off? A. With a 32nd of a inch clearance, the 
vertical support at the T could be thrown off three-quarters of an inch 
or more -- the actual figure is three-quarters of an inch at the T. 

Q. Either way? A. No, total. It could be 3/8 of an inch either 
way or a total of three-quarters. 

240 Q. On each vertical post? A. On each vertical post, 

Q. This way as well as that way, (indicating)? A. That is right. 

MR. RICHARDSON: Your Honor, would you like to see that? 

THE COURT: No; I think I understand that. 

MR. RICHARDSON: Ladies and gentlemen of the jury, Mr. Nolan 
said the holes in these flanges were a 32nd of an inch larger than bolts 
that were inserted therein and because of that, these vertical supports 
could be moved forward or backward 3/4 of an inch each way. 

THE COURT: No. 3/8 of an inch each way, a total of 3/4 of an 
inch. 

MR. RICHARDSON: I beg your pardon. 

THE COURT: In other words, you could move it this way 3/8 and 
that way 3/8 and from one side to the other would be a total of 3/4 of an 
inch. 

MR. RICHARDSON: A total of 3/4 of an inch, 3/8 of an inch this 
way or 3/8 of an inch this way. He has testified that due to the oversize 
of the holes in the amount of a 32nd of an inch over and above the bolts, 


that these rails could be moved 3/8 of an inch this way, 3/8 of an inch 
241 this way of a total of 3/4 of an inch overall. 
* * * * * 
Q. Now, Mr. Nolan, calling your attention to Defendant's Exhibit 
No. 4, which depicts the T that you said was used in the 1951 installation 
at the Times-Herald on those rails, will you tell us what that blueprint 
shows with reference to the location of those holes? A. This blueprint 
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shows a one-quarter inch hole a half inch from the edge of the T at the 
three openings. All three are one-half of an inch away and that calls for 


a quarter of an inch drill or a quarter inch rivet. 

Q. Mr. Nolan, what, if any, of those holes and these Tees used on 
these rails on "A" press were drilled at Goss Printing Press Company 
factory? A. The only hole that was drilled at the Goss Printing Press 
Company was the one at the bottom of the T for the vertical post. 

Q. And was that T then affixed to the vertical standard at the Goss 
Company's place of business? A. That came assembled from the Goss 
Company plant with the quarter inch rivet. 

Q. Now, calling your attention to Defendant's Exhibit No. 5 which 

has a title "Pin Bessemer Rod," were such pins or Bessemer rods 
furnished in connection with the 1951 installation for the Times-Herald in 
Washington? A. These pins were furnished. 

Q. And does Defendant's Exhibits 7-A, B and C disclose that such 
pins were furnished? A. Feature P-1, Sheet 1, Press 21-39, which is 
the number of A press, 200 Bessemer rod pins No. 14-8412 were fur- 
nished. 

Q. Mr. Nolan, in the affixing of the Tees to the upper portion of 
the vertical supports of the rails on "A" press, how were those Tees 
affixed to the vertical rail portions ? 

THE COURT: Do you mean how were they or how were they 
supposed to be? 

MR. RICHARDSON: He stated that they were affixed at the factory, 
Your Honor. 

THE COURT: All right. 

THE WITNESS: These were riveted or peened over, whatever way 
you want to call it. 

BY MR. RICHARDSON: 
Q. By the use of what kind of rivet or peen? A. By the use of a 


quarter inch Bessemer rod pin. 
* * 
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BERNARD F. LOCRAFT 
called as a witness on behalf of Defendant, after having been first duly 
sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

BY MR. RICHARDSON: 
* * * * * 
Q. What is your occupation, Mr. Locraft? A. Iam a registered 
professional civil engineer in the District of Columbia. 


Q. Will you give us a resume of your educational background? A. 


Iam a graduate of the class of 1925 from Catholic University, with a 
Bachelor of Science in Civil Engineering. 

Q. Do you belong to any engineering societies and, if so, will you 
kindly tell us what they are? A. Yes. Iam a Fellow of the American 
Society of Civil Engineers and past president of the National Capital 
Section. Iam a member of the Washington Society of Engineers, past- 
president; D. C. Council of Engineers; Architectural Society and past- 
president; and past-president of the Engineers Club. I am registered as 
a professional civil engineer in the District of Columbia, Maryland, 
Virginia, Ohio and Iowa. I am also a member of a great many civic ad- 
visory committees, such as the D. C. Building Code Advisory Committee 
and formerly a member of certain structures boards of the District of 
Columbia and boards of that nature, having been appointed by the D. C. 

Commissioners. 

MR. RICHARDSON: May it please the Court, I respectfully submit 
the witness is qualified as an expert. 

THE COURT: I think he is qualified. 

BY MR. RICHARDSON: 

Q. Mr. Locraft, did there come a time when you called at the 
Times-Herald building on H Street, between 13th and 14th Streets, North- 
west, Washington, D. C., to make observations and investigation with 
regard to the scene of an accident which occurred there in 1956? A. Yes, 
I did. 

Q. And what did you determine was involved in the scene of this 
accident, sir? A. I went to the pressroom of the former Washington 
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Times-Herald building and examined a stanchion railing alongside of 


the middle row of presses. 

Q. With regard to the place of the railings that you inspected, did 
you inspect actually the railing which was installed there? A. I inspected 
the place of the railing at the press and then repaired to an adjacent 
nearby office where I saw a section of railing that I measured and satis- 
fied myself had come or had been used in the press itself. 

* * * * * 

Q. At what time did you call to make this investigation and inspec- 
tion? A. My inspection was made at the site on August 11, 1958. 

Q. With regard to the railing that you inspected in the adjacent 
room, what, if any, history did you get with regard to what had happened 
concerning this railing ? 

MR. GEREL: Your Honor, I don't know that that would be altogether 
pertinent. 

THE COURT: Did he get a history that that rail had been in by the 
catwalk and had fallen out? 

MR. GEREL: We concede that point, Your Honor. 

BY MR. RICHARDSON: 

Q. Now, Mr. Locraft, I present to you this railing which has been 
put into evidence by the Plaintiffs and ask you if that is the railing which 
you inspected in the adjacent room? A. (Witness perusing exhibit.) Yes, 
sir, the railing that I inspected had one end torn loose and at the other 
end, the hole was still intact; about 6 feet long. 

Q. Had another railing been installed at the scene of the accident 
when you made your inspection? A. Yes, there was another railing in 
place. 

Q. Mr. Locraft, did you make certain calculations with regard 
to the railing which had fallen out? A. Yes. I took detailed measurements 
at the scene on the press and I compared the detailed measurements with 
the section of railing which has just been shown to me and then I made 
structural calculations to determine just how strong the railing was in 
place and how much load it would require to tear the holes loose as had 
been done. 
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Q. Mr. Locraft, in connection with your investigations and calcu- 
lations which you have just mentioned, did you have in mind|the safety 


requirements under the safety codes? A. Yes, the criteria against which 


I balanced my calculations were predicated upon the safety standards of 
the American Standard Safety Code for building construction of the Amer- 
can Standards Association and also the minimum wage and Industrial 
Safety Board for the District of Columbia, and the District of Columbia 
Building Code, and the Building Officials Code of America. 

Q. Did you come to any conclusion professionally with regard to 
the installation as it was before the railing had fallen? A. According to 

my calculations the installation of the railing was stronger, it was 
adequate to take the loads that were imposed under the different standards 
and codes. I figured out exactly what the load required to break through 
would have had to be and I also figured what the strength of the members 
were to conform with the District and the American Safety Codes. 

Q. Now then, with this rail that you have observed in Court installed 
in the place at the scene of accident, was your professional opinion that 
that installation satisfied the requirements of the safety regulations and 
of the building codes? A. Yes. 

Q. Now, Mr. Locraft, you said you made certain calculations with 
reference to load and strength. Will you tell His Honor and|the ladies 
and gentlemen of the jury what the requirements were under the safety 
code and regulations that you have made reference to concerning the 
maximum requirement as to load? A. According to the standards -- all 
of the standards conform -- it is necessary that the railing support 40 
pounds per lineal foot of load. My figures indicated that this particular 
railing would support 70 pounds per lineal foot. 

The safety regulations further require that a concentrated load of 
200 pounds at any point on the railing be supported. My figures indicated 
that 213 at the center could be supported by this railing. In| bending the 
load at the center presents the greatest difficulty. 

Q. Mr. Locraft, if the testimony in this case were that three 
gentlemen were standing with their backs toward that railing just prior 
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to the accident, and that one of the gentlemen merely brushed up against 
the rail, that another gentlemen weighing 190 pounds, leaned up against 
the rail, what is your opinion as to whether or not such an activity would 
have caused that rail to fall out? A. It would all depend on how the gen- 
tleman weighing 190 pounds was at the rail, putting his weight on the 
rail; and what did the second man do with his weight? I would have to 
guess what he did. If I may I would presume that the second man added 
his weight to the rail and in doing so, sprung it -- if it was near the 
center, he would have sprung it from its position. 

Q. What degree of force would have taken on his part to spring 
out of the Tees? 'A. According to my figures, if he applied his weight 

to the weight of his co-worker, who was 190 pounds, if this gentle- 


man only weighed! 100 pounds and he was at the center, he could have 


easily have sprung the rail out of position. 

Q. Wouldn't that have to be his weight ee laterally against 
the rail and not merely by leaning up against it? A.iHe would have to 
exert some force either vertically or horizontally, either way. 

Q. Of at least 100 on his part? A. Yes. 

Q. And that would have to be added to how much on the part of the 
other gentleman? A. It would take at least 213 pounds to sway this rail 
out of position. So if one man weighed 190 pounds, it wouldn't take much 
more to force it out of place. 

Q. If he were forcing the entire 190 pounds against the rail? A. Yes. 

Q. To what extent are you familiar with rails of this type on print- 
ing presses? A. One of my clients is a printing operator, Ransdell 
Merkle Press, is at 9th and Rhode Island Avenue; and for those people 
I have designed several press foundations and supervised the installation 

of sold presses. As a matter of fact, one very similar to this. I 
am well aware of the operations along the catwalk of the several presses. 

Q. Mr. Locraft, being thus familiar with these printing presses and 
the rails, am I correct in stating that they are commonly referred to as 
safety rails? A. That is right, and usually they are only on one side of 
the catwalk. 
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Q. From your knowledge and your familiarity with the safety 
rails, are those safety rails put there for a purpose of normal use in 
bearing of weights of a hundred, 190 pounds or 200 pounds? A. Accord- 
ing to the regulations, they must be able to support 200 pounds. This one 
supported 213 pounds. But the purpose of these rails is not for the gen- 
eral public; it is for the pressmen. 

They are spaced and placed so that the pressmen can get at the 
press or at things from the press without having to take down the railing. 

Q. Mr. Locraft, if this railing happened to have been| sprung out 
as you have mentioned by a 190-pound man leaning up against it and one 
of the other two -- there were three men there -- one of the others lean- 
ing up against it, would such use by them, in springing this|rail out, have 
been the normal use for such rails? A. No. These rails are not for that 

purpose; they are not to be sat upon by groups of people. 

MR. GEREL: Your Honor, there is no such evidence, It should be 
made clear that nobody sat on these rails. 

THE COURT: The jury knows what the testimony is. 

BY MR. RICHARDSON: 

Q. Mr. Locraft, having tested this rail and made these calculations, 
what is your opinion as to whether or not a force greater than that which 
the railing was required to stand under the safety code was or was not 
applied in forcing this railing out? A. It is my opinion that quite a heavy 
force was applied to this railing because I computed that the weakest 
hole to which the end rivet was placed would have required|/440 pounds 
to pull it through, tear that loose and so there was considerable force 
applied to this railing before it gave way. 

Q. And that amount of force that was required was force over 
and above the amount which the railing was supposed to stand under the 
safety requirements? A. Just a little over twice what it was supposed 
to take. 

* * * 
CROSS-EXAMINATION 

BY MR. GEREL: 
Q. Mr. Locraft, you investigated this accident in August of 1958, 
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I believe you indicated August 11 is the date you stated? A. Yes, sir; 
that is right. 

Q. This, of course, is almost two years after the accident. Did you 
know that? A. I understand the accident was in September of 1956. 

Q. Mr. Locraft, when you went to the pressroom to make your in- 
vestigation, you did that at the request of Mr. Richardson, did you not? 
A. Yes, sir. 

Q. And there was a new railing in place where the former one had 
fallen out? A. Yes, sir. 

Q. And making your investigation, did you remover that railing ? 
A. No, sir. 

Q. Did you look inside the Tees into which that railing fitted? A. 
I looked at the joint but you couldn't look inside the Tees. 

Q. Without removing the railing as such? A. That is right. 

Q. Would you know whether the Tees that held 'the railing in place 
were the Tees present at the time of the accident or whether they were 
new Tees? A. I considered them tobe the Tees that were present at the 
time of the accident because I observed and measured the torn hole in 
the south coupling) and the open hole in the north coupling, which corres- 
ponded, later as I examined the piece of railing, with the similar condi- 
tions in the piece of railing. 

In the railing the torn hole was at the north coupling and the intact 
hole which hadn't pulled loose was where the torn hole was in the south 
coupling. That sounds a little upside down, but that's the way it is. 

Q. I think I follow you. 

The coupling which was torn is the one where the railing had its 
screw hole intact? A. Right. 

Q. Mr. Locraft, you referred to certain codes. I presume you have 
them there in those various books? A. I have these several codes here, 
sir, yes. 


And I can refer to any paragraph or part that you would want to 
look at. 
Q. Would you be good enough to find the one that applies to this 
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kind of equipment in the District of Columbia? A. I have reference to 
the safety standards for construction of the Government ofthe District 
of Columbia, Minimum Wage and Industrial Safety Board, Public Law 
271, 77th Congress, approved October 14, 1941, as amended, effective 
July 20, 1944. In that code under Part 2, Protective Construction, Sec- 
tion 20, Paragraph 201 -- Standard railings covers the requirements in 


this particular situation. I could read a little further if you prefer. 

Q. Do you have any reference there, Mr. Locraft, to printing 
presses as such? A. The aforementioned reference in paragraph (A) 
states: 

"Standard railing shall mean a vertical barrier erected 
along an exposed edge of a floor opening, wall opening, ramp, 
platform, runway, temporary floor, or other work place to 
prevent falls of persons." 

Q. You read that as a vertical railing, Mr. Locraft.| The railing we 
are dealing with here, of course, is a horizontal railing. A. No, sir; the 
railing is horizontal but the barrier is vertical. I read: "Standard rail- 
ing shall mean a vertical barrier" -- so the barrier which consists of 

the railing so it has to be, in this case, vertical. 

Q. Does that code, Mr. Locraft, refer to particular kinds of 
material or the diameter of the material being used or its|height? A. 
This particular code gives a reference as to height and as to spacing of 
the posts; it does not give the minimum sizes of the members. However, 


the American Standards Association does limit or give the minimum size 


of pipe railings. The American Standards Association gives the minimum 
size of pipe railings and the spacing of the posts. 
Q. Does the code for the District provide for spacing, Mr. Locraft ? 
A. Yes, the code for the Dist rict provides for spacing. 
Incidentally, the code for the District cross-references itself to 
these other codes which I have referred to. 
Q. What is the spacing required? A. The maximum spacing is 8 
feet apart for vertical posts. In this case, it was six feet. 
Q. Yes. Now, Mr. Locraft, you indicated that 213 pounds -- and 
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then I took your language as a quote -- "could easily have sprung this 
pipe.” A. More than 213 pounds would have sprung the pipe. 

Q. 214? A. Well, 214, yes. 

Q. Iam trying to get the dividing line. Over 213 would have sprung 
it? A. That is right. 

Q. Were you aware, Mr. Locraft, that this pipe had been in place 
approximately five years prior to the accident? A. I am aware that the 
pipe had been in place several years since I worked on the construction 
of that press foundation myself, but I didn't realize it was five years. 

Q. Approximately that? A. Yes. 

Q. And in that period of five years, this railing probably had 
pressure applied to it from time to time, isn't that correct? A. I had -- 

I would only have to take your word for it. is 

Q. Well, isn't this something you would normally expect for a railing 
over a period of years? A. That someone would lean against it ? 

Q. That someone would lean against it. A. That is right. 

Q. There might be vibration of the press equipment. They do 
vibrate, don't they, sir? A. Very imperceptibly, you can scarcely hear 
any vibration from the presses. 


Q. This is news to us, Mr. Locraft, but we are interest in your 


views on that. 

During these five years when these various forces were in opera- 
tion, would this pipe have received the kind of pressure that you envisage 
as being of the type that would cause it ultimately to bend and to be sprung? 
A. I don't think I'am in any position, sir, to even hazard a guess on that. 

Q. Without knowing how this pipe had been used during that period? 
A. I don't know how the men conducted themselves. | 

Q. Are you aware, Mr. Locraft, of the width of the catwalk? A. 
Yes, sir. 

Q. You measured that while you were there, I presume? A. IfI 
didn't -- it is in the nature of 18 inches or 20 inches, something like that. 

Q. Eighteen -- A. To 20 inches in width. 

Q. That would be less than two feet wide, wouldn't it? A. Yes, 
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approximately two feet wide. 
Q. And to one side would be the press equipment, would it not, 
and the other side the railing? A. On one side the rolls of the press where 
the paper travels and the other is down to the floor. 
Q. In your experience as an engineer, having been familiar with 
the Ransdell press, wouldn't that suggest that the safe thing for the man 
walking in this confined area of 18 to 20 inches would be to stay away from 
the rollers of the press and towards the rails? A. Yes. 
Q. And during the course of a period of about five years, they may 
be walking, leaning against it and so forth? A. Oh, yes. 
Q. Mr. Locraft, you indicated this is a safety rail? |A. Yes. 
Q. Did you know, Mr. Locraft, that the railing that was in there, 
we are told, is not the one that was designed for that particular spot? A. 
No, sir, I don't know that. 
Q. You didn't know that? A. No, sir. 
Q. Mr. Locraft, you examined the railing that fell, the hole and 
the broken out area and so forth? A. Yes. 
Q. Again this was about two years after the accident/? A. Yes. 
Q. Is it not a fact, sir, that metal is crystal; is that not true? Is 


metal essentially a crystalizing substance? A. No, sir. ne can't say 
it that readily or that easily. That isn't the exact way to ta 
Q. Would you help us then, please? A. I don't know what you are 


about metals. 


trying to get at, sir. 
Q. Let me see if I can get at it this way: Doesn't the surface of 
metal undergo changes? A. With heat metal undergoes changes; normal 
atmospheric changes is only by rust. 
Q. And isn't it a fact that in a two-year period, the inner surface 
of that screw hole which had torn lose could have undergone some crystal- 
izing change? A. No, sir, I don't think you are on the right foot. 
Q. I may not be, sir, but I sought some knowledge before I came 
here. A. Yes, sir. 
Q. Mr. Locraft, let me ask you if this isn’t true: That vibration 
can cause some brittleness in metal? A. If by brittleness you mean the 
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phenomen known as fatigue, yes, that can be done; but in a case of this 
nature where things are securely tied together, you don't have that condi- 
tion set up, you didn't have that condition present. 

Q. Securely tied together? A. That is right. 

Q. If, sir, I were to tell you that the upright had sufficient play so 
that it could move 3/8 of an inch in either direction, would that be considered 
a tight fit ? 

* * * * * 

Q. Mr. Locraft, do you remember the question? A. No, sir. 

Q. If that upright -- and I will introduce into the question the addi- 
tional factor. 

Mr. Locraft, we have an upright and a supporting member. (Counsel 
demonstrating on black board) If this were the supporting member, Mr. 
Locraft, into which the upright is fixed, and you have some photographs so 
you can envision it better than I am drawing it -- is that right? A. That 
is right. 

Q. There were bolts at either end of the uprights, sir? A. That is 
right. 

Q. If there were a distance between the screw and the bolt and the 


hole of 1/32 of an inch which allowed this member to move 3/4 of an inch, 


but 3/8 in one direction only -- 

THE COURT: That is right at the top of it? 

MR. GEREL: Yes, Your Honor. That is right at the top. If I canI 
will draw the clearance at the top. 

THE COURT: Your 3/8 of an inch movement either way is before 
you put any pipe into it? 

MR. GEREL: Well, maybe so, Your Honor. 

MR. RICHARDSON: Well, that is just the point. I don't want a 
maybe so; I want the evidence. 

THE COURT: The evidence shows that until the pipe is put in it 
it will move 3/8 of an inch either way. There has been no testimony so 
far as to what happens after you put the pipe in and depending on how 
you secure the pipe. 
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MR. GEREL: That's right. So it is possible then that when the 
pipe was installed, this upright may have been not exactly perpendicular 
with the catwalk. This may have happened; isn't that so? 

THE WITNESS: That is probably the way it was erected. 

BY MR. GEREL: 

Q. Not exactly perpendicular? A. Temporarily until the pipe was 
forced in place, the vertical stanchion had been pushed out of plumb, but 
then as soon as the pipes were in gauge, the two holes -- the hole for the 
pipe on the left and the hole for the pipe on the right were matched up 
and the screws put in and then the membersbecame secure and that is 
the way it stayed. 

Q. That is the way it should have been done. A. There is only one 
way of doing that sort of thing. 

Q. Mr. Locraft, how far into the T should the pipe have been at 
either end? A. If I may answer that this way, sir, my calculations indi- 
cate that the piece of metal, the little section of metal that was between 
the end of the hole and the end of the piece of pipe was adequate to sustain 
440 pounds of load and it was only required to sustain a 200 pound load. 

Q. Mr. Locraft, would you know whether that piece of metal broke 
out all at one time or not from your investigation? A. It could have broken 


out within a matter of seconds, yes. 
Q. Is it possible that pipe may have been installed with that hole in 

it? A. No, sir. 
Q. Why not? A. Because the hole is torn out at one end where the 

screw was still in the coupling and the coupling was torn at/the other end 


where the hole was still intact in the pipe. 
Q. Yes. But what evidence is there, Mr. Locraft, that the pipe 
when it was installed did not have that open end at that time? 
THE COURT: You mean the broken screw hole? 
MR. GEREL: Yes, Your Honor. 
BY MR, GEREL;: 
Q. What evidence at all, sir, is there to prove that that screw hole 
was intact when it was originally installed and I am referring to this, sir. 
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(Counsel exhibiting the pipe.) 

Can you answer that question, sir? A. That is a very good question 
you have asked. 

Q. Thank you, sir. A. My answer to it would be that this equipment 
is all inspected ahead of time and before it is accepted for operation, and 
if there were any torn holes here or any place else, they would have been 
seen and have been corrected. 

Q. In other words, if this job had been properly supervised, that 
wouldn't have gone in that way? A.I don't say that. I say that if these 
torn holes existed 'at the time the railing was in place, that that torn 
coupling would have been detected and it would have been replaced before 
the job was satisfactorily accepted. 

Q. The torn coupling was at the other end, wasn't it? A. Yes. 

Q. Not the end with the open screw hole? A. No, but the torn 
coupling was of similar nature to this, sir, and if the hole was torn at 
one end in the pipe and at the other end in the Sean it would have had 
to be broken at the same time. 

Q. If this pipe is in place and this end is asrwagsa from the coupling 
by pressure along'the pipe, this end would be the first to go, wouldn't it, 
being the loose end, the open end. Isn't that a fair statement, sir? A. You 
are now getting into something that is not quite easy to explain. 


If this were to tear out as you say and one end hold and the other 
end tear, that pipé¢ would have to deflect and bend quite a bit more than 


it is indicated by the condition of the pipe. My observation is that 
both ends went out at the same time. Both ends went loose at the same 
time, otherwise the pipe would have been bent. 

Q. It didn't have to bend very much, did it, sir, in view of this? A. 
Both ends would have to tear out simultaneously. 

Q. Isn't this possible, Mr. Locraft, that this end went first? (In- 
dicating) A. No, I wouldn't say that end went before the other; I would 
say both went simultaneously. 

Q. This would depend, would it not, on whether or not the grip 
at either end were the same? A. They were approximated y the same. 

Q. How far was the T at the end of the broken screw hole? A. One 
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was 7/32 and the other was a quarter of an inch. 

Q. Which end was it that was 7/32? A. The north coupling. 

Q. That would be the one that was broken out? A. The one that 
was broken out from the pipe. 

Q. That was 7/32 of an inch into the T? A. Yes. 

Q. And the other was what, sir? A. 1/4 of an inch or 8/32. 

Q. In other words, they were both in approximately the same dis- 
tance? A. Yes. 

Q. Mr. Locraft, I ask you if you can tell us the significance of this 
discoloration? A. That discoloration at the end of the pipe indicates to me 
that is the length of the pipe that was embeded in the coupling. I measure 
that to be about a quarter of an inch. 

Q. That would be 8/32 as against 7/32 -- this is just a rough 
measure. A. It is close. It is so close that there is hardly any difference. 

Q. Now, I point to this discoloration, sir, and ask you|'to measure 
that. A. The discoloration at the end of the pipe railing where the hole is 
still intact measures 9/32 of an inch. 

Q. And over here, sir, at this point? A. Approximately diametrical- 
ly opposite the hole on the same section and end of pipe, the distance is 
about 9/16 of an inch. 

Q. 18/32? A. About that, yes. 

Q. Still turning it, sir, say over here? A. Diametrically opposite 
the hole, it is approximately half an inch. 

Q. 16/32, is that correct? A. That is right. 

Q. So that actually each end was not in the same distance, was it, 
Mr. Locraft? A. You must understand that those markings on that end of 
the pipe that I just outlined to you, are not necessarily the embedment in 
the coupling. It just possibly can't be because the distance from the edge 
of the coupling to the center of the hole is not anywhere near that; so 
those marks on that pipe are some other markings. 

Q. Would you run your fingers over the edge of this, Mr. Locraft. 
A. You can detect a ridge or heel there. 

Q. Would that not be where the coupling met this railing? A. I 
couldn't say it would be. 
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Q. But it could be? A. Not the way I evaluate the position of the 
hole in the coupling and the hole in the end of the pipe rail. The two just 
do not add up to that total. 

* * * * * 

Q. Mr. Locraft, when you made your measurements, did you also 
measure the distance between the screw hole and the end of the pipe? A. 
Yes. 

Q. What were those distances at either end, sir? A. In the pipe, 
the distance at one end is 11/32 and at the other was 3/16 of an inch, 
that’s about 6/32. 

Q. One end the screw hole was 11/32, you say, sir, and the -- 
A. Sir, you can get all confused by using these different 32nds around 
here, so if that's what you are trying to do, you are going to do it. The 
holes in the pipe corresponded with the holes in the coupling; the different 

edge distances of the holes, they are slightly different, not very 
great, but the minimum distance from the end of the screw hole to the 
edge of the coupling in one case and the pipe in the other is sufficient to 
withstand 440 pounds of load. 

* * * * * 

Q. Mr. Locraft, again please -- and I do this respectfully, believe 
me -- the screw hole was how far from the end of the pipe at each end? 
A. In the pipe rail, the screw hole was 11/32 of an inch from one end of 


the pipe and 3/16 of an inch from the other end of the pipe. 

Q. Then the 3/16 to be equivalent to the 32nds would be 6/32 as 
against 11/32 or about half the distance? A. Right. 

Q. Mr. Locraft, did you measure the screw hole in the pipe itself? 
A. Yes. 

Q. And what, sir, was the diameter of that screw hole? A. The 
screw hole, which is still intact, measures 3/16 of an inch and it is 


slightly elongated. The screw hole at the end where it was torn out 
measured 5/32 of an inch, up and down. 

Q. The screw hole was 5/32 of an inch at the end that it failed? 
A. That is right. 
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Q. And the other was how much, sir? A. 6/32 or 3/16 and slightly 
elongated. 
Q. And this is the distance of that screw hole from the end of the 
pipe? A. No, that is the diameter of the screw hole. The total distance 
from the end of the pipe to the inner edge of the hole was 11//32 at that 
time. 
Q. Yes, sir. 
In effect, then, the end that did not fail had twice as much room 
between the screw hole and the end of the pipe than the one that did, 
approximately. Isn't that so, sir? A. Approximately. 
Q. Were you ever given blueprints to examine in connection with 
your investigation? A. Yes, but not in this case. 
Q. I meant in this case, sir. A. At the time of my examination, I 


had no blueprints. I had photographs given to me. 
Q. The kind that we have been using here? A. The photographs 
given to me at the time of my examination were made by Stuart Brothers, 


dated November 1, 1956. 
Q. Photographs of the pressroom like this, sir? A. Yes. 
Q. But not blueprints? A. That is right. 
* * * * 
REDIRECT EXAMINATION 
BY MR. RICHARDSON: 
Q. Mr. Locraft, you testified that you worked on the press founda- 
tion of this installation? A. That is right. 
Q. By whom were you engaged at that time? A. At that time, we 
were engaged by the Charles T. Main Company of Boston to give the 
controlling lines and grades for the installation of these presses and 
building foundations. ) 
Q. Do you know by whom the Charles T. Main Company was em- 
ployed at that time? A. It was either the Washington Post or the Wash- 
ington Times-Herald. 
Q. Mr. Locraft, when you called to make your inspection, did you 
observe how these vertical supports were secured to the catwalks? A. 
Yes, they were secured to an upstanding leg for the catwalk. 
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Q. How were they secured to the upstanding leg? A. There was 
one bolt on either’ side of the vertical leg in a type of coupling very simi- 
lar to that sketch. 

Q. A bolt on the side and a bolt on this side (indicating)? A.That 
is correct. 

Q. Were the nuts on those bolts set up or were they in a loose con- 
dition? A. I didn't try the nuts themselves, but the railing was secured when 
I tested it. 

Q. Mr. Locraft, you testified as to the ends of this pipe? A. Yes. 

Q. Is it notitrue that the difference in the ends that you testified to 
could have been because of irregularities in couplings as they are manu- 


factured and furnished? 
In other words, they are not manufactured with the ends right straight 


across, there can be some irregularity? A. From the distance fromthe 
edge of the coupling to the hole? 
Q. Yes. A. Yes. 
* * ok * 
CROSS-EXAMINATION 
BY MR. GEREL: 
Q. Mr. Locraft, you didn't examine these particular couplings that 
were on this catwalk at the time of the accident? A. Yes, I did that. 
Q. From the inside, sir? A. Fromthe outside. 
Q. But there was a railing already in there when you examined it ? 
A. I could measure the hole that one -- the hole in the north 
coupling was still intact. The hole in the south coupling had been sheared 
loose. 
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Washington, D. C. 
Tuesday, June 21, 1960 


* * * 


WILLIAM JOSEPH NOLAN 


was recalled to the stand by counsel for the defendant, and having pre- 


viously been sworn was examined and testified as follows: 
DIRECT EXAMINATION 


* a * * 


BY MR. RICHARDSON: ; 


Q. May I see Plaintiff's Exhibit Number 3, please. Now, Mr. 

Nolan, calling your attention to Plaintiff's Exhibit Number 3 which 
shows the side of "A" press where this accident occurred, and which 
shows the vertical railing supports, what, if anything, was attached to 
those vertical railing supports at the Goss factory? A. The tee at the top 
of the vertical support, and the bracket at the bottom, which is bolted to 


the catwalk. 


Q. But was the vertical support bolted to the catwalk 


shipped, or shipped unbolted? A. It was shipped unbolted. 
* * * * 


and then 


bk 


Q. How were those vertical supports -- those tees, how were those 


tees affixed to the vertical supports at the factory? A. The 
with a quarter inch rivet, or steel pin, to the vertical tee. 
Q. And into the vertical rod? A. Right. 


y were pinned 


Q. Now, when you say that they were pinned, do you mean that they 
were pinned by the use of the Bessemer rod? A. That's correct. 


Q. At the factory? A. At the factory. 


Q. And what, if anything, happened to the ends? A. The ends are 


peened or riveted, whatever you want to call it. 


Q. For the benefit of those of us who may not know of these terms, 


you mean by "peening" or "riveting," is to smash down? A. 


with a ball peen hammer. 
Q. And smash it down? A. That's correct, so it cann 
Q. Now, this is the pin which was used at the factory 


Hit the end 


ot come off. 
to secure 
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the tees to the top of the vertical supports, and these pins were run through 
the tee and the rail? A. Correct. 

Q. And smashed or peened over at the end. Now, that is by the use 
of Defendant's Exhibit Number 5, which I have exhibited. 

Now then, Mr. Nolan, calling your attention to Defendant's Exhibit 
Number 4 regarding the tee at the top of the vertical supports, what, if 
any of those holes were bored at the factory of Goss'? A. The hole at the 

bottom only which carries the vertical support, the tee is carried 
by the vertical support. 

* * * x * 

Q. And that exhibit shows that the center of that hole is how far 
from the lower end of the tee? A. One-half inch. 

Q. And what size hole? A. One-quarter inch hole. 

* * * * * 

Q. They were to be drilled by whom, when? A. They were to be 
drilled by the erecting firm, in this case Centre-Ammon, during assembly 
in the field. 

Q. And would those holes be drilled for the purpose of affixing the 
horizontal rails to the vertical supports? A. That is the reason for them, 
yes. 

THE COURT: How far were they supposed to be from the end of the 
tee? 

THE WITNESS: One half inch. 

THE COURT: Were they likewise quarter inch holes ? 

THE WITNESS: Likewise quarter inch holes. | 

* * x * 
BY MR. RICHARDSON: 
Q. Mr. Nolan, in coming to Washington in connection with this trial, 


did you have occasion to visit the scene of this accident? A. I did. 

Q. And what did you find at the scene of the accident with respect 
to how the vertical supports were affixed to these tees? A. I examined 
all, or a number of the vertical supports around the press and found 
that the vertical -- 
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MR. RICHARDSON: Just a moment, please, Mr. Nolan. 


BY MR. RICHARDSON: 
Q. Iam interested in the scene of the accident. A. I 


found that this 


tee was pinned to the vertical post riveted as it was done in| the factory. 


Q. How about this one? A. That was also pinned and 


riveted. 


Q. And you inspected others on that press and found them to be 


likewise. A. That's correct. 


THE COURT: The vertical support was attached to the tee in the 


Same manner as was done at the factory? 
THE WITNESS: That's correct, sir. 
* * * 


BY MR. RICHARDSON: 


Q. Now, Mr. Nolan, again referring to Plaintiff's Exhibit Number 3, 
will you tell His Honor and the ladies and gentlemen of the jury how you 
found the horizontal rails affixed to these tees at the top of the vertical 


supports? A. The horizontal rails were held with screws in the tees. 


Q. Screws in the tees. A. That's right. 
* * * * 


pk 


Q. Did the Goss Printing Press Company furnish screws? A. They 


did not furnish screws. 
Q. That you saw? A. That's correct. 


Q. And you testified yesterday they furnished pins; is that correct ? 


A. They had furnished pins. 


* * * * * 


Q. Mr. Nolan, did your company, the Goss Printing Press Company, 
furnish, in connection with the installation of the rails on Press"A" these 
screws which you observed as having been used in the securing of the 
horizontal rails into the tees at the top of the vertical supports? A. The 


Goss Company did not furnish these screws. 
Q. Do you know where they came from? A. I do not. 


Q. Mr. Nolan, did the Centre-Ammon Company, that company which 
erected this press, have available to it, the blueprints concerning that 


press? A. The blueprints are always shipped with the first 


load and is 
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available to all the crafts working on the press. 

Q. And would those blueprints include blueprints which have been 
introduced in evidence in this trial as Defendant's Exhibits Number 2, 
large drawing, Defendant's Exhibit Number 3, sligwing the supporting flange? 
A. They would not have Number 3. 

Q. Number 4, the tee? A. They would have Number 4. 

* * * * * 

THE COURT: Why wouldn't you have three, because that was work 
you did at the factory ? 

THE WITNESS: It was assembled to it and not required for any 
assembling in the field since it's merely bolting. 

THE COURT: And you did that at the factory? 

THE WITNESS: That's correct, sir. 

BY MR. RICHARDSON: 

Q. This was not furnished, and this Defendant's Exhibit Number 3 
shows, does it not, the receptacle, flange receptacle, bolted to the edge 
of the catwalks to!support the vertical supports of the railing; is that 
correct? A. That's correct. 

MR. RICHARDSON: (To the jury:) Centre-Ammon did not have 
that. 


Center-Ammon did have, Defendant's Exhibit Number 4, showing 
the tee. Defendant's Exhibit Number 5 they -- 
THE WITNESS: They wouldn't have that. 
MR. RICHARDSON: (to the jury:) They wouldn't have Defendant's 
Exhibit Number 5. 
BY MR. RICHARDSON: 
Q. But they would have the pins in the shipment. A. That's cor- 


rect. 
Q. Defendant's Exhibit Number 6? A. He would have that. 
MR. RICHARDSON: Defendant's Exhibit Number 6, he would have, 
and this shows the lengths of the pipes -- (to the jury) 
BY MR. RICHARDSON: 
Q. Is that correct? A. That's correct. 
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MR. RICHARDSON: (To the jury:) -- indicating where they were 
to be inserted. 

BY MR. RICHARDSON: 

Q. Is that correct? A. That's right -- that drawing does not indi- 
cate it, the other drawing does. 

Q. But does this drawing tie in with the other drawing? A. That's 
correct. 

Q. To show where the respective lengths should be installed? A. 
Correct. 

Q. Now, Mr. Nolan -- it has been erased now -- 

(Mr. Richardson drawing on the blackboard.) 

BY MR. RICHARDSON: 

Q. Iam using this to indicate a vertical rail support. You testified 
yesterday that the holes in this lower supporting bracket, the supporting 
bracket being affixed to the catwalk where it's turned up -- |A. That's 
correct. 

Q. -- that those holes were 1/32 of an inch larger than the bolts 
which were furnished for the affixing of that supporting bracket to the 
catwalk. A. That's correct. 

Q. You also testified that from calculation that due to/the holes 
being larger than the bolts -- A. That's correct. 

Q. -- that in installing the vertical support member it could be 
moved 3/8ths of an inch to the right -- A. Right. 

Q. -- and also 3/8ths of an inch to the left -- A. Right! 


Q. -- or, a total of three-quarters of an inch. A. That's right. 
* * * * * 


Q. now then, Mr. Nolan, in that a 3/8ths of an inch sis or 


leaning of this vertical course, could be accomplished because of the 
1/32nd of an inch tolerance down here -- A. That's right. 
Q. -- in the installation of the rail which was found by| measure- 
ments yesterday in the courtroom to be 72-9/16th of an inch as against 
the blueprint calling for the installation of Rail Number 4 there, of an 


overall length of 74-1/2 inches, there being a difference of ¢losest to 
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two inches between the rail that was to be installed and the rail that was 
actually installed, am I not correct in saying that by the -- 

Shall we take this as another rail over here? 

* * * * * 

MR. RICHARDSON: By the use of these tolerances, 1/32nd of an 
inch here and 1/32nd of an inch on the adjacent vertical, that you could 
put the horizontal pipe into these -- well, let me ask you: from that 

tolerance, if|/ permitting three-quarters of an inch movement at the 


top on each of these posts, how much further could that pipe of 72-9/16ths 


inches in length have been put in those tees ? 

THE WITNESS: It's difficult to say exactly how much because of 
the horizontal, the way it fit into the tee, but it definitely could be sprung 
closer together, to what amount would be difficult to tell; I guess, quarter 
of an inch, possibly an eighth of an inch. 

BY MR. RICHARDSON: 

Q. You could use three-eighths of an inch this way, couldn't you? 
A. Yes, but the horizontal rails would hold so you couldn't move the 
full three-eighths, but you would move some, an eighth, a quarter of an 
inch. 

Q. Quarter of an inch. A. At the most, probably. 

Q. How about this way? A. Same thing. 

Q. Another quarter of aninch? A. Yes. 

Q. Now then, we are making reference to the vertical rails in 
Plaintiff's Exhibit Number 3, aren't we? A. Right. 

bd * ok * * 

Q. Now, then, am I correct in saying that from the blueprints and 
from the tolerance permitted through these vertical supports that this 
rail of 72-9/16th inches in length could have been inserted further into 
these tees? A.It could have. 

Q. Mr. Nolan, does your company erect printing presses? A. We 
do not erect printing presses. 

Q. And calling that more particularly to the time that this "A" 
press was erected, did your company erect printing presses then? A. 
We did not. 
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Q. What does your company do? A. Our company sells printing 
presses and they are sold f.o.b. Chicago. 


Q. And what is meant by f.o.b. Chicago is the purchaser -- well, you 
tell me. A. Freight on Board paid -- we pay all up to loading on cars. 
From then on it belongs to the customer. He pays the freight, pays for 
the installation, etc., from there on. 

Q. Well, you said your company sold presses; it also manufactures 
them. A. That's correct. 

Q. And your company did sell this press to the Times+Herald. A. 
We did. 

Q. Did there come a time when this press and its installation was 
accepted by the Times-Herald? A. Yes, there was. 

Q. And did the Times —Herald pay your company for this press ? 
A. They did pay in full for the press. 

Q. Beg your pardon, sir? A. They paid in full for the presses. 

Q. Now, Mr. Nolan, how long have you been with the Goss Printing 
Press Company? A. Since 1932. 

Q. SoIam safe in saying you have been acquainted with printing 

press manufacture from that time on up to this time? |A. That's 
correct. 

Q. And the use of the printing presses by the purchasers? A. 
That's correct. 

Q. Does the Goss Printing Press Company maintain these presses 
at the place that they are installed after they are sold? A. They do not 
maintain the presses. 

Q. Who maintains them? A. The purchaser of the printing press. 

Q. In this particular case? A. The Times-Herald. 

Q. And later on? A. The Post. 

Q. Now, from your experience with printing presses to what de- 
gree, and generally what would the maintenance maintained by the pur- 
chaser-user of the presses consist of? A. The degree of maintenance is-- 

Q. Beg pardon, sir? A. The degree of maintenance -- 

Q. No, sir, I didn't say degree. I asked you to tell us what the 
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maintenance would consist of, what the maintenance crews of the pur- 
chaser’s plant would consist of? A. Well, the maintenance machinist, it 
would be their job to use preventative maintenance, that is, checking the 
press from time to time for anything they could find, such as loose 
screws, or parts that were wearing, and the press maintenance is along 
the lines of rollers, setting up rollers, lubrication, and that sort of thing. 

Q. Well, the maintenance would also include inspection and repair 
of railings and catwalks, wouldn't it? A. Yes, it would. 

Q. On the part of the purchaser-user? A. Yes, it would. 

Q. In view of the fact that the presses that are sold are not only 
machinery, but intricate machinery, that operates, as you have heard 
from the testimony of one of the pressmen, at the rate of producing 47 
thousand papers an hour, does your company give any lifetime or other 
guarantee concerning the wearability of these machines? A. We give a 
one year guarantee for defective material. 

Q. For defective material? A. Yes, that's right. 

Q. And does that go to the printing presses themselves and the 
component parts? A. That's right. 

Q. And was such a guarantee given for this particular press? A. 
That's a standard guarantee. 

Q. Now, Mr. Nolan, with the exception of the guarantee for one 
year for parts -- well, I will retract that question. 

With regard to the ink that is used in printing papers by the use 
of the Goss printing presses, are you familiar with the composition of 
that ink? A. Iam familiar with the basic composition of inks. 

Q. Would you tell His Honor and the ladies and gentlemen of the 
jury what the basic components are? A. The basis of black ink which is 
used in all the units, with the exception of color is carbon black and 
linseed oil. 

Q. And due to the presence of linseed oil in the ink, am I correct 


in saying that the ink can act as a lubricant? A. That's right, because of 
the oil in the ink. 

Q. Now, with regard to these vertical supports, and more particu- 
larly with regard to the receptable flanges as exhibited in Plaintiff's 
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Exhibit Number 3 as being attached to the upturned portion of the catwalk -- 
A. That's right. 

Q. -- if they are properly installed, how are they supposed to be 
installed affixed to the catwalk? A. They are bolted to the catwalk. 

Q. And does a proper installation call for the setting up of those 
bolts? A. That's correct. 

Q. Toa tight position? A. That's correct. 

Q. Not leaving them -- A. Loose. 


Q. -- loose. 
* * * * * 


Q. Now, Mr. Nolan, you have heard me read from the|contract 


in evidence covering the sale of these presses to the Times+Herald. My 
question to you, Mr. Nolan, is, would the catwalks and the railings on 
this "A" press be considered to be a part of the machinery? A. It's not 
machinery. 
* * * * * 
Q. Mr. Nolan, am I correct in saying that machinery with regard 
to this press could properly be referred to as moving parts? A. That's 
corr ect. 
Q. Now, Mr. Nolan, you testified that Mr. Connelly, an employee of 
Goss Printing Press Company was on the job as a supervisor. A. 
That's correct. 
* * * * * 
Q. Mr. Nolan, what would be Mr. Connelly's duties with regard to 
supervising the installation of this press? 
THE COURT: Not what "would" they be; what "were" they. 
BY MR. RICHARDSON: 
Q. What were they? A. ‘His job was to supervise the installation 
of the machinery, that is, the units, folders, and settings, and any other 
portions, as an observer. 
Q. What was that last statement? A. Observer, on any other portions 
of the equipment. 
Q. Why was it that his prime duty was to supervise the installation 
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of the machinery? A. Because this is very important, and that is the 
reason why we want and insist on a supervisor in order that the machinery 
will run properly when it is installed. 

Q. And within what degree of properly running would it have to run? 
A. I think I mentioned before it's within three-thousandaths of an inch in 
alignment and in absolute level, as indicated by levels on cylinders, 
rollers, and see that all adjustments were made properly in the press 
and folder. 

Q. Was it Mr. Connelly's duty to supervise the installation of the 
railings and catwalks? A. His job was to at least observe the installation. 

Q. But was it to supervise that? A. Not necessarily; no. 

Q. You say not necessarily. What do you mean by that? A. I mean 
his job was the machinery itself, and not the other portions of the press. 

CROSS-EXAMINATION 


BY MR. GEREL: 
Q. Mr. Nolan, you recall yesterday, do you not, that we talked 


about this question of supervision? A. That's right. 

Q. And yesterday you were on the witness stand, as you were this 
morning, and again this afternoon. Did you, between yesterday and today, 
discuss this matter with your counsel? A. Yes. 

Q. Particularly this question of supervision? A. We have talked 
about it; yes. 

Q. Now, Mr. Nolan, do you recall me, yesterday, asking you what 
it was Mr. Connelly did, and do you recall telling us that he was primarily 
concerned with the mechanical parts? A. That's right. 

Q. But he was also concerned with the catwalks and hand rails, all 
of which constitute the press; is that right? A. He is concerned with 
everything on thei press, anything electrical, mechanical. 

Q. Structural? A. Anything. He is concerned with it. 

Q. Let us now be clear, Mr. Nolan. Was Mr. Connelly as much 
concerned with the safety rail as he was with the mechanical parts? A. 

I think I told you yesterday that if he saw anything wrong with any other 
portions he could not directly order anybody to make a change. He would 
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have to go through the Times-Herald. That applies to electricians, plum- 
bers, anybody. 

Q. This would be true of the mechanical parts as well as the -- A. 
The mechanical parts he is in direct charge. He can insist on it being 
changed. 
Q. Can you tell us, sir, why you felt that the moving parts for the 
safety of a newspaper was sufficiently important to retain direct control 
of Mr. Connelly, but the safety of the pressmen working on the catwalk 
and near the hand rails was not so important? A. First of all, the con- 
tract; we have to have the press run properly, and the rest should be 
satisfactory. 
Q. As long as the mechanical parts were all right, you were satis- 
fied? A. Well, that is what the basis of payment is on. 
Q. And this contract, sir, does it say anything here about observing 
catwalks and hand rails? A. This is about all -- that is about the only 
authority he has since he does not have direct authority. 
Q. Do I read this contract correctly, sir, and it says; 
"Goss shall furnish one or more competent expert mechanics 
to supervise the erection, the starting, adjusting and testing of 
the machinery at Times-Herald... and shall provide everything 
else required therefor." 


Do I read that correctly? 
* *- * * * 


Q. Now, I ask you, Mr. Nolan, was it the intention of the Goss Com- 
pany that the hand rails and catwalks also operate in a safe and efficient 
manner ? A. The parts furnished by the Goss Company were satisfac- 


tory to operate in a safe and efficient manner. 
Q. It was your intention, was it not -- A. Certainly, we wouldn't-- 
Q. -- to cover the catwalks and rails as well as the moving parts ? 
A. You asked me if the parts furnished were satisfactory to operate in 
an efficient matter. As furnished, they were. 
Q. All right. Let us see about that, sir. 
You have a blueprint of "A" press. Can you tell us, Mr. Nolan, 
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whether anywhere on this press there is an indication that it refers to 


the "A" press installed at the Times-Herald building in 1951? A. If you 
will get the photographs that are an exhibit, I will show you where this 
reference is. 

Q. First, Mr. Nolan, will you tell me if there is anywhere on here 
reference to an "A" press? A. Order Number 2139 at the bottom here. 
That is the order number of the press at the Times-Herald. 

Q. And your answer is it doesn't appear here, but you are now 
using an order number, -- A. The order -- 

Q. --tocompare? A. That's correct. The old newspaper, Times- 
Herald, can't be the Chicago Tribune. 

Q. Now, Mr. Nolan, when was the "A" press installed at the Times- 
Herald building? A. The "A" press was the first press installed. That 
was about March 1951. 

Q. They started installing in March 1951? A. That's correct. 

Q. And were the blueprints already available at that time? A. That's 
correct. I think it is on the corner, the date, 1-16-50. This drawing 
was made January 16, 1950. 

Q. And between that date and when the press was installed at the 


Times-Herald building, sir, did you sell similar presses to anybody else? 


A. We sold many presses -- duplicate press of this, oh, I would say, 12, 
15 presses. 

Q. Mr. Nolan, how long has the Goss Company been in business? 
A. 75 years. 

Q. And they have manufactured press equipment in all that time? 
A. That's correct. 

Q. You heard yesterday the testimony of your own engineer that 
the catwalk was about 18 to 20 inches wide? A. At this point it is about 
three feet wide. 

Q. And is the catwalk designed, and the hand rails, are they de- 
signed for the safety of the pressmen working? A. That is the point, be- 
cause you build hand rails for that purpose. 

Q. That is precisely it, it is a safety device; it is not ornamental. 
A. No. It is to keep somebody from falling off. 
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Q. And it was known to you, of course, at the time of design, the 
manufacture, and the shipment, and the installation. A. What did you say? 


Q. This was known to you at all stages between the time the press 
was designed until the press was turned over to the Times-Herald? A. 
Oh, yes. 
Q. Mr. Nolan, in connection with the railings, you indicated that 
Railing Number 4 should have been installed, but Railing Number 12 was. 
A. That's correct. 
Q. Were these railings shipped directly from the Chicago plant to 
Washington? A. Directly from Chicago to Washington. 
Q. And can you tell us, sir, when those railings were) shipped? A. 
Well, there were various loads; I can't tell exactly which load that particu- 
lar railing was in; no. 
Q. Do you recall, sir, how many railings -- and you can refer to 
any record you have -- how many railings were involved in |the shipment 
of the "A" press ? 
* * x pe 
THE WITNESS: ... There would be about 25 horizontal railings 
around both sides of A and B press. 
THE COURT: You mean each of A and B? 
THE WITNESS: About half of that for A, and half -- 
BY MR. GEREL: 
Q. You mean twelve, then; is that correct? 12 or 13? A. The 
presses aren't exactly seven unit duplicate presses. 
Q. Giving the benefit of a railing, we will say 13. How many of 
those, sir, were the number 12 railing? 
* * * * He 
THE COURT: You mean how many were the Number 12 railing, 
or how many were the same length? 
MR. GEREL: How many Number 12 railings were involved in "A" 
press? 
THE WITNESS: Off hand I can almost tell you. It's where the 
two cross catwalks join the press. That is A andC press. 
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THE COURT: Wasn't each railing on each press numbered differt- 


THE WITNESS: It was except where it is duplicate, sir. 

THE COURT: Except where there are duplicates? 

THE WITNESS: For instance, this side where the rail gave away and 
the opposite side has the same number, and the same would occur again 
on B press and the same would occur on C press. 

THE COURT: I see. 

THE WITNESS: Now, this Number 12 rail is immediately at the 
stairway between A and C press where you come up, and directly as you 
come up on the platform it would be facing you before you turned right or 
left. 

BY MR. GEREL: 

Q. One railing. And how many of the Number 4 railings? A. Well, 
at least inthis same position I know there are three places. That is one, 
two, directly across on A, the same location on B, and the same location 
on C; that would be six. 

Q. Six number fours. A. That's correct. There may be other 
spots; I didn't look. 

Q. Then there are approximately five or six railings of other -- 


A. Other numbers. 


Q. Designations. A. That's right. There may be another Number 
4; I didn't look to see. 
Q. There may be seven Number 4 railings; is that what you are 


saying? A. Well, on the odd side it will be an even number because it 
will probably be duplicated on the other side. 

Q. It could be eight? A. That's right. 

Q. Leaving then only three or four other railings. A. That's cor- 
rect. 

Q. And we are told that of this group of thirteen railings some 
installer selected this particular one. A. It must be. 

Q. Which was the stray, so to speak? A. That's correct. 

Q. And he put that in where he had six or eight number fours to 
install in that place? A. That's correct. 
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Q. Now, Mr. Nolan, the Centre-Ammon people had done this kind 


of work before, hand't they? A. That's right. 
Q. They have installed your type presses before? A. Before this 

press they installed one at the Miami Herald and one at the New York 

News. 


Q. So they were familiar with your blueprints? A. That's correct. 
Q. They handled your Number 12 railings and your Number 4 rail- 


ings? A. They probably have. It might be the same number on some of 
those presses; I don't know without looking. 

Q. Mr. Nolan, the Number 12 railing was 72-9/16th inches long; is 
that correct? A. That is what you measured. 

Q. Mr. Rogers measured; and the Number 4 railing was 74-1/2 
inches long? A. That's right. 

Q. Now, we have been told this morning that because of this three- 
eighths of an inch allowance on either side that particular railing could 
have gone in one-quarter of an inch further. A. Yes. 

Q. On either side. A. Right. 

Q. Mr. Nolan, do you agree with the measurements which Mr. 
Rogers told us about when he was here? If I recall, this was the measure- 
ment of the distance that the closed end went into the tee, and this is the 
distance the torn end went into the tee. A. Not entirely. 

Q. In what respect do you not, sir? A. Because if it were in only 
3/16th of an inch and there was a sixteenth of an inch of metal on the 
end of the pipe, and the hole was an eighth of an inch, it would come to 
the edge of the elbow -- or tee, rather. Therefore, it would break out the 

edge. 

Q. Exactly, Mr. Nolan. That is exactly right. 

Now, I ask you, where would the quarter of an inch come from? A. 
By tipping the vertical rail off the vertical. 

Q. Tipping this? A. That's right. 

Q. Tipping that. A. That's right. 

Q. Do you mean have them converge? A. Yes. 

Q. Then your railing on the catwalk would look like this, wouldn't 
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it? (Indicating.) A. That is an exaggeration. 

Q. But that would be the tendency? A. The catwalk wouldn't move. 
The catwalk is where it is. 

Q. Yes, but this would be the upright, wouldn't it? A. That's right. 

Q. Now, are you telling us, sir, that you would have permitted a 
railing to be installed upright to take that kind of position? A. I would 
have in that particular case, because you had one inch in the other end, at 


each side, and if Ihhad two shorter rails that I was installing I would tip 


it, as a good mechanic. 

Q. And leave it that way in a tipped position? A. Right. 

Q. Then you| might have a catwalk that could look like that, and 
this is designed to be horizontal. A. Again, this is an exaggeration; it is 
quite an exaggeration. 

Q. But this would be the effect, engineering effect, would it not? 
A. Yes. It's 36 inches high -- quarter of an inch, you would't see too 
easily. Quarter of an inch at each end; you wouldn't hardly see it. 

Q. Now, Mr. Nolan, this law suit was filed when, do you know? A. 
I don't know. 

Q. Well, perhaps it is understandable. In December of 1958, ap- 
proximately. 

When did you first inspect the railing in question? A. One week 
ago, Wednesday afternoon. 

Q. One week ago Wednesday? A. That's correct. 

Q. June of 1960? A. That's right. 

Q. That was the first time you inspected the railing? A. That's 

correct. 

Q. First time you inspected the press? A. Well, I had seen the 
press before. 

Q. Yes, sir. And that was the first time you decided, ten days ago, 
that the wrong railing went in? A. That's correct. 

* * * * * 

Q. Mr. Nolan, how long did it take to install the "A" press? A. 

Well, "A" press itself, I can't tell how long, for one single press. There 
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were three presses going in at the same time. It took from March 1951 
to December of 1951. 
Q. All three presses going in at the same time? A. That's correct. 
Q. Mr. Nolan, it is a fact, isn't it, that the last thing to go on to a 
press when it is installed is the hand railing? A. Not) necessarily. 
The men may put it up while they are working around the press after they 
get the upper portion on. 


Q. Isn't it true that the first thing you do is place the| foundation in 
the basement? A. Naturally. 

Q. And you work up to the top? A. That's correct. 

Q. And then the catwalks go around? A. Yes, but there is more 
above the catwalk. 

Q. Yes, of course there is. Do you put the catwalk on first, or do 


you put the super structure on first? A. You have to put the super struc- 
ture on first. 

Q. So all of that is on, the press equipment, and then the catwalk. 
A. Well, that is probably true. 

Q. You can't put the hand rails on until the catwalk is up. A. No. 

Q. So the hand rails are essentially pretty close to being the 
last thing. A. Very close. 

Q. In fact, then, when you reach the close of a job all you have got 
left are rails, just before the hand railings go in. A. Not necessarily so, 
because you put ''A" press in first, then 'B" press, and ei are being 
finished while "C" press is going up, so the hand railings on "A" press 
would be installed long before ''B" and again long before "C"". 
; Q. That is the point I was trying to bring out. Thank you. So you 
have those hand rails for the ''A" press alone. A. Yes, but all shipments 
-- you don't get everything up -- they are all there by the time, probably, 
you get to the hand rails, but you don't put them all in at once. 

Q. Mr. Nolan, tell us, if you would, sir: these railings are they 
custom made for a press, or do you have some in stock? A. No; we fit 
them to each job. : 

Q. And you cut them to each job? A. That's correct. 
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Q. Are they machined? A. There is no machining except cutting 
off the hand rails. 

Q. Your exhibit indicates that the Number 12 railing should be 
72-1/2 inches, and it measured 72-9/16ths. A. That's right. 

Q. You allow a margin of -- A. One-sixteenth of an inch. I wouldn't 
be surprised if it was an eighth of an inch. 

Q. At this stage, Mr. Nolan, when the railings arrive, do they have 
the Number 4 stamped on them? A. They had no stamp on them. 

Q. How, then, would the mechanic know which is railing Number 4 
and which is Number 12? A. That's the reason for the blueprints. In all 
other cases, wherever possible, they are stamped, but not railings. 

Q. All right. So he has the blueprints and he knows he is looking 
for Number 4 railing. A. That's correct. 

Q. How does he select that Number 4 railing from the 12 or 13? 
A. He measures the length of the railing. 

Q. He measures the length? A. That's correct. 

Q. And if those railings were lying on the floor right beside one 
another, he wouldn't have to measure to see that one is two inches longer 
than the other. A. No, he certainly shouldn't if he has a good eye, but I 
don't think I could'see two inches difference in six feet. 

Q. If they are lying side by side? A. But they are not all even, ly- 
ing side by side. 

Q. What is the longest railing of the "A'' press, Mr. Nolan? 

* * * ake * 
. Yes. Well, Number 15 is here; it is 90-1/2 inches long. 
. How many of those are there, sir? A. Number 15? 
. Yes, inthe "A" press? A. Off hand I can see two. 

Q. There would be no real possibility of confusing a 90 inch pipe 

with one that is 74-1/2, would there? A. No, there wouldn't. 
* * * * * 
337 THE WITNESS: Oh. 4B69187; Number 1B69171 -- no, 69197; 
Number 18869187; Number 1B70908; Number 1B69193 -- wait a minute 
-- That's the wrong number -- Number 6B69187. 
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BY MR. GEREL: 
Q. Is that still a Number 1 railing, however? A. What? 
Q. Is that a Number 1 railing, this last one you just had your 
finger on? A. Number 6B69187. 
THE COURT: Wait a minute. Number 6869187. 
THE WITNESS: And then 15B678 -- no -- B67866 -- B67866; 
Number 15 -- 
THE COURT: Wait a minute. Is that two of those 15B? 
THE WITNESS: Yes. 
THE WITNESS: Number 6B69187. 
THE COURT: Well, now, you are starting down the other side of 
the press, aren't you? 
THE WITNESS: Yes. 
BY MR. GEREL: 
Q. We have a dozen here; is this all on the side of the press where 
the railing fell? A. All except one; there's two at the back.| You take 
away three numbers, the last three. The last number I read is on this 
side. 
Q. On the side -- A. Onthe side away from the railing. The other 
two are on the end. 
Q. Mr. Nolan, I think this will do. A. All right. 
* * * * * 
THE COURT: What do you allow? An inch and a quarter over at 
each end? 
THE WITNESS: Why, I think, actually, if you took off about an 
inch off this distance you would have the length of the rail, approximately. 
We usually order them to stick in about an inch. 
BY MR. GEREL: 
Q. At each end, Mr. Nolan? A. Yes, usually. 
Q. In effect, then, the railing should be at least two inches longer 
than the space between the edges of the tees? A. That's correct. That 
is our standard figure. That, plus or minus an eighth of an inch or so. 
Q. That would be the way to do it, and not this way. A. Yes, but 
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you can still do it that way if you needed it. 

Q. Pardon? A. You can still do that if you needed it. 

THE COURT: You wouldn't design it that way, would you? 

THE WITNESS: No, it isn't designed that way. 

BY MR. GEREL: 

Q. Mr. Nolan, before a press is shipped, how is it tested at the 
plant? Is it assembled? A. It's assembled. 

Q. And is the catwalk assembled? A. Yes. 

Q. And are the hand rails assembled? A. The hand rails are 
assembled with it. 

Q. The whole thing is set up at the plant? A. That's correct. 

Q. And then dismantled and shipped; is that correct? A. Yes; every- 
thing is set up but substructure; that is the reel room down below the 
first flood level. That is not set up. 

Q. And when you ship the parts you mark everything but the hand 
rails? A. The hand rails, because you can't put a tag on a hand rail and 

expect it to stay there. 

Q. Well, would the hand rail take a crayon? A. Well, I imagine it 


would if you found the right crayon, but we have never done that. 
Q. Do you see that mark, sir? A. Yes. It isn't in that condition 
when it's shipped from the factory. It has a shiny -- it wouldn't take 


that crayon that easily. 

Q. Well, not being an engineer, maybe I would have difficulty find- 
ing a crayon right away, but I'm sure there is one. | 

Mr. Nolan,’ when you had assembled this press at the factory, how 
long did you keep it in that position? A. We start shipping one in while 
we are still working on the other. For instance, "A" press was shipped 
first on the portion away from G Street. The press came in through the 
window at H Street, that portion where the window is, so that end is 
shipped first. While that is finished we are still working down the line 
finishing the rest of it. 

Q. And when you assembled this press, including the catwalks and 
hand rails, do you bolt the catwalk to the upright, or the upright to the 
catwalk, in that fashion? A. Yes, we do. 
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Q. How do you secure the hand rails to the upright? A. We don't 

secure them. We just assemble them in there, because if you drill 
them and secure them, you would burr the whole inside. You wouldn't 
want to rivet them over because you would only have to drill it out to take 
it apart, so you just merely fit the horizontal rails. But the|bottom por- 
tion is all assembled, the upright, and not the horizontals; they are merely 
slid into place. 

Q. As a matter of fact, based on Mr. Rogers testimony, the engineer 
who was here earlier yesterday, I think, those holes in the holding of the 
railing by pins or screws, or whatever is used, are intended principally to 
keep the railing in position; not for purposes of securing the railing inside 
the upright; isn't that correct ? A. That's correct. 

Q. That's why you were able to operate the press without securing 
the hand railings. A. That's right; keep them from moving sideways. 

J Q. Mr. Nolan, when you went to the press room and examined the 
"A" press, a week ago Wednesday, did you observe any other screws in 
the "A'' press? A. Yes, I did. 

Q. Did youobserve any Bessemer rods other than down here? A. 
Down there and at the bottom of the tee. 
Q. Right here? (Indicating.) A. That's right. 
Q. Everything else was by screw? A. Everything else was screwed. 
Q. And what king of screw would it be, Mr. Nolan, do you recall? 
A. It was just -- looked like a button head screw. 
Q. Slid down the center? A. That's right, and less than an eighth 
of an inch from appearance of the hole in the pipe, I would say. 
Q. Bessemer rods, that has a smooth surface, doesn't it? A. Bes- 
semer rod -- that comes in long pieces a quarter of an inch|in diameter 
and cut off at the length. — 
Q. So if Mr. Connelly, your supervisor, were doing his job, it 
would have been an easy thing for him to see a screw and know it wasn't 
a Bessemer rod, wouldn't it? A. Well, if he had seen the screw he would 
know a screw from a Bessemer rod; that's correct. 
Q. Yes. And you say he wasn't required to supervise, but he was 


required to observe? A. That's correct. 
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Q. And that could be observed, couldn't it? A. It could be observed. 

Q. Mr. Nolan, isn't it a fact that this press was assembled at the 
Times-Herald building in so-called record time, and an article appeared 
in the newspaper about it? A. They always write that type of article. 

Q. This was done in record time? A. No. 

* * * * *” 

Q. Mr. Nolan, when you ship the blueprint, when do you ship it 
and to whom? A. We ship it with the first load in the box. 

Q. To whom? A. It goes to the plant and the box is out there in 
the open from then on. It's for the use of everybody. 

Q. Is it available to your supervisor? A. It is available. 

Q. It is? A. Yes, sir. 

Q. That, in this instance, would have included Mr. Connelly? A. 
That's right. 

Q. Mr. Nolan, there was some question yesterday, I believe, re- 
garding whether or not the edge of the tee is manufactured in such a way 
as to permit irregularities. A. That tee is purchased from Crane Com- 
pany; it's a wrought iron tee, comes rough, there's no finish to it, it's 
not machined; therefore, it is irregular. 

Q. Well, how rough would it be, sir? A. It would be -- 

Q. Would it be rough in this respect, or be rough in this respect? 


(Indicating.) A. Well, it would be rough in the respect closer to the first 


one. 

Q. First one? A. That's right. Like any ordinary cast iron. 

Q. It wouldn't vary as much as a quarter of an inch or three-eighths 
of aninch? A. No -- it could vary, I would say, an eighth of an inch. 

Q. You couldn'ttellfrom here, I'm sure, Mr. Nolan, but I will give 

you the chance, whether such irregularities appear on any of these 
tees? A. You couldn't see from this. I know they are all iron tees. 

Q. Mr. Nolan, I'm curious about one thing: yesterday you told us 
the supervisors are trained and then sent to the field. A. That's correct. 

Q. How much training is given to them, sir? A. Well, that's various 
amounts. Most men serve their apprenticeship at the Goss Company; 
some don't. 
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Q. Tell us about Mr. Connelly? A. Mr. Connelly was one of the 
few that did not serve an apprenticeship at the Goss Company. He served 
a machinist apprenticeship some other place, came out of the Navy in 
1945, and shortly thereafter he went to work for the Goss lata I 
believe, in the plant. I don't know the exact date he came to work for us. 


So he worked in our factory for two or three years on Rae assem- 


bling presses. Then he went out with a press with another erector at the 
Louisville Courier Journal where we put him in charge of a second shift, 
a night shift, and that was his initial training in the field. 
Q. You say you put him in charge of the night shift? A. That's 
correct. | 
Q. What do you mean, sir? A. When they were installing a press 
at Louisville he watched over the night shift. 
Q. He was in charge of the night shift? A. Yes. 
Q. I see. 
Mr. Nolan, in connection with the contract and the testing of machin- 
ery, how do you test a hand rail? A. We don't test the hand rail. 
Q. It is either put in right, or it isn't put in right. A. That's cor- 
rect. 
Q. Unlike moving parts which you can observe and which may re- 
veal their deficiency? A. That's right. You can't see inside|the tee. 
Q. That's right. If it's not put in right the first time, it's never 
going to be right. A. That's right. 
Q. Now, Mr. Nolan, tell us, if you can, the distinction between 
supervision and observation. A. Well, I would say supervision would be 
when a man has got direct responsibility for something and has complete 
authorization as to what should be done and can be done; I would call that 
complete supervision. 
If he hasn't complete authority, you could call him an observer, 
or anything you want -- a timekeeper, or anything. 
Q. Well, in your thinking, was there a difference in the language 
itself and the meaning of the words that you use? A. I think there is. 
Q. Is this known to others in your company? A. Yes, I think -- 
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Q. Who is Mr. Williams? A. Mr. Williams is the treasurer, or 
was the treasurer of the Goss Company. 

Q. Is he familiar with these things? A. Not to the extent of being 
treasurer; he’s more familiar with money. But I think he is familiar with 
it, I would imagine. 

Q. In April of 1959 under the rules of this Court, Mr. Nolan, we 
sent certain questions to the Goss Company, which, again, by the rules of 
the Court, we are permitted to do, and, in fact, we are encouraged to do 
in order that all the facts can be brought out, and one of the questions 
asked was -- 

* * * * * 
Q. 'Please indicate whether any employee or employees of the 
defendant, the Goss Company, had the responsibility of supervising 
or observing the installation. If so, also provide his name, last 
known address, and place of present employment." 
351 Before I had used this language, Mr. Nolan, had the Goss Company 
drawn a distinction between supervision and observation? A. I think so; 


yes. 


Q. It was a mere coincidence then that I should happen to hit upon 


that exact language. A. I don't know. 
* * * * * 


Q. 5-B. "If the answer to this interrogatory is in the affirmative, 

namely, you had an employee who had the responsibility to super- 

vise or observe, please indicate whether the involved employee, 

or employees, was required to devote full or part time to this 

responsibility. 

Now I will read the answer to part "B." 

"Subject to the above --" 

namely, that he had the type of supervisory -- merely observing the 
entire installation -- 

"Subject to the above, since the hand railing was just a very small 
part of the installation, and since our employee devoted all of his time 
to observing the complete press installation, we can only answer that he }\ 
could only devote part part time to observing the installation of the hand 
rails." 
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Now, nowhere in the answers to 5-A or 5-B is there a distinction 


between supervision and observation, is there, Mr. Nolan? | A. Well, I 

would think so. 
Q. You would, or would not? A. I would think observation is a -- 

his duty is to observe the whole thing. There's also electrical, steam- 


fitters, ink and water lines. He's got that whole thing. 

Q. He was observing the entire installation, and part of the time 
he spent observing the hand rails, and part of the time observing the 
rest of the press; isn't that what this says? A. That's right, but he also 
had to supervise closely the mechanical end -- actual mechanical end. 

Q. Mr. Nolan, Mr. Connelly remained with your company until the 

time of his death, did he not? A. No, he went with the Chicago Daily 
News before he died. 

Q. Did he leave voluntarily, sir? A. Yes, he did. 

Q. When was that, sir? A. I would guess about 1953 or 4. 

Q. Mr. Nolan, when blueprints are sent to the field, who signs the 
receipt for them? A. Well, the receipt for all shipments are signed by 
the Times-Herald people. 

Q. Do you have a receipt with you showing these blueprints were 
shipped and received? A. No, I don't. They go in a complete shipment. 

bd * * * * 
MR. RICHARDSON: ... That is the defendant's case. 
* * * * * 
MR. GEREL: Your Honor, I don't believe we wish to have any 
rebuttal. 
* * * * 
MR. RICHARDSON: I desire to make a motion. 
THE COURT: All right. 
* * * ok bad 

THE COURT: Well, I take it you make the same motion you made 
at the end of the Plaintiff's case? 

MR. RICHARDSON: Same motion, only different. 

THE COURT: What is the difference? 
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MR. RICHARDSON: At the end of all the evidence. 


* * * * * 

THE COURT: Mr. Richardson, I think that there is evidence in 
this case from which the jury could find that this guard rail was improper- 
ly assembled, and after it was assembled it contained a latent defect which 

was not apparent from an outside casual inspection. 

The very specifications in the case require a pipe that will fit into 
the tee an inch and a quarter at either end with a hole bored, for a pin, 
one-half inch from the end of the tee, and three-quarters of an inch from 
the end of the pipe|in both ends, and here the thing went down to three- 
sixteenths of an inch at one end and a little bit more at the other, so that 
certainly the jury could find that this was improperly assembled. 

* * * * * 

THE COURT: You have no evidence to rebut the fact that the pipe 
designed for there wasn't put in there, so I think it is a question whether 
this thing was not properly assembled; whether it was negligently as- 
sembled, in view of the other evidence, is a matter for the jury. They 
can well find that it was. 

Then we come down to the question of whether or not this defendant 


had sufficient supervisory powers over this particular railing so that 


they should have seen that it was improperly installed, and done something 
about it. 

There, we have a very unusual circumstance that the contract, I 
don't think, is clear on it, and I think it is a question of fact for the jury 
as to whether or not, under this contract, with the customs of the trade, 
which have been testified hereto, the defendant had sufficient supervisory 
power so that it was negligent not to discover -- sufficient obligation and 
supervisory power so that it was negligent not to discover the way in 
which this thing was put together. 

So I think we have a question for the jury, and I will deny your 
motion. 
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Wednesday, June 22, 1960 
* * * * * 
MR. RICHARDSON: May it please the Court, may we approach 
the bench? 
THE COURT: Yes. 
(At the bench:) 
MR. RICHARDSON: I'm sorry, Your Honor, but I forgot to approach 
the bench on this standard instruction 39, each participant liable, which I 
understand Your Honor is going to give the jury in the case, and I want to 
enter an objection on the record to that. 
THE COURT: The proper time to enter the objection is after it is 
given. I know that you don't want me to give this. 
MR. RICHARDSON: I just want to be safe. 
THE COURT: The Court of Appeals has directed that at the conclu- 
sion of the charge each counsel will put on the record what they object to 
and what they wanted the Court to give that the Court didn't give. 
MR. RICHARDSON: Yes. 
* * ; * * 
CHARGE TO THE JURY 
THE COURT: Ladies and gentlemen of the jury, it now) becomes 
the responsibility of the Court to instruct you as to the law which will 
govern you in reaching your verdict in this case and, of course, it is your 
responsibility to accept the law as it is outlined to you by the/Court. 
As I go along it seems to me that most of what I will have to say is 
common sense. At least, we certainly like to think of the law as being 
common sense. 


You and I have very definite and distinct functions to dese It 


is my duty, among others,'to preside at the trial, to rule on questions of 
law that may arise during the course of the trial. In this case some of 
those rulings were made in your hearing; on other occasions rulings were 
made out of your hearing at the bench. You should not permit those rulings 
to influence you in your determinations, except that when I excluded any 


testimony, then, of course, you should not give further consideration to 
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the testimony which was excluded or stricken from the record. 

Remember that any reference that I may make to the evidence in 
this case is not binding upon you if it differs from your recollection of 
the evidence in the case, because it is your recollection, and your recol- 
lection alone, which must guide you in reaching your verdict in this case. 

Also I point jout to you that the closing arguments of the attorneys 
which were made at some length before you do not constitute evidence in 
the case, nor is counsel's recollection of the evidence binding upon you 
because, again, it is your recollection of the evidence which must guide 
you in reaching your verdict in this case. 

Your responsibilities in this case, as in all cases, are serious ones. 
You are called upon to render a verdict in the case as to the rights and 
obligations of these parties as they have been established by the evidence, 
and as that evidence is controlled by the law as it is outlined to you by the 
Court. 

You are the sole judges of the issues of fact in this case, that is your 
responsibility, and you will reach your judgment based solely upon the 
evidence which you heard from the witness stand, upon the exhibits which 
were received in evidence, and the inferences which are reasonably de- 
ducible from the evidence and the exhibits. 

You are instructed that if the Judge has said anything, or done any- 
thing, which has suggested to you that he is inclined to favor the claims 
or position of either party, you will not permit yourself to be influenced 
by any such suggestion. I have not expressed, nor intended to express, 

nor have I intimated, nor intended to intimate, any opinion as to 
what facts are or are not established in this case, or what inferences 
should be drawn from the evidence adduced. If any expression of mine 
has seemed to indicate an opinion relating to any of these matters, I in- 


struct you to disregard it. 


If, in these instructions, any rule, direction, or idea, be stated in 
varying ways, no emphasis thereon is intended by me and one must be 
inferred by you. For that reason, you are not to single out any certain 
sentence or any individual point or instruction, and ignore the others, but 
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you are to consider all the instructions, and as a whole, and to regard 
each in the light of all the others. 

In determining the issues of fact submitted to you, you will consider 
and weigh the testimony of all the witnesses who have testified at this 
trial, all of the documents that have been in evidence, as well as all the 
circumstances concerning which testimony has been given. 

Of course, here we have evidence that isn't a document; we have 
a rail. You will consider that too. 

You are the sole judges of the credibility of witnesses. It is for 
you to decide whether to believe any witness and the extent to which any 
witness should be credited. 

In determining whether to believe the testimony of any witness, 
and in weighing the testimony of any witness you may consider the be- 

havior of the witness on the witness stand, the witness' manner 
of testifying, whether the witness impressed you as a truth telling indivi- 
dual, whether the witness impressed you as having an accurate recollec- 
tion, whether the witness had an opportunity for observing the details 
concerning which the witness testified, whether the witness |has made any 
contradictory statement, whether the witness has any motive for not tell- 
ing the truth, and you may also consider the interest of the witness, if 
any, in the outcome of the case in determining what weight to attach to 


the testimony of any witness. 
If you find that any witness deliberately testified falsely as to any 


material fact concerning which the witness could not reasonably have 
been mistaken, then you may, if you see fit, disregard the entire testi- 
mony of such a witness. 
The fact that the defendant is a corporation must in no wise prej- 
udice you in your deliberations or in your verdict. In a Court of justice 
such as this jurors may not discriminate between corporations and natur- 
al individuals; both are persons in the eyes of the law, and both are en- 
titled to the same fair and impartial consideration and to justice by the 
same legal standards. You have no authority to tax the defendant cor- 
poration for the benefit of another person except only as you may deliver 
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a compensatory verdict against it in accordance with the rules of law 
stated to you if the evidence in your judgment justifies such a verdict. 
And you must weigh and consider this case for all parties without 
regard to sympathy, prejudice, or passion, for or against any party to the 


action. 
In this case we have had what we call expert testimony both by en- 
gineers and doctors. With regard to expert testimony, a person who by 


education, study, and experience has become an expert in any art, science, 
or profession, and who is called as a witness, may give his opinion as 

to any such matter in which he is specially versed, and which is material 
to the case. It should be considered and weighed by you like any other evi- 
dence in the case! You are not bound by it if the facts upon which the opin- 
ion is based have\not been established to your satisfaction by the evidence. 
However, you should not reject it if it is uncontradicted and not inherently 
unreasonable. 

The party who asserts the affirmative of an issue must carry the 
burden of proving it. Such burden of proof is satisfied by a preponderance 
of the evidence, which, however, is not necessarily determined by the 
greater number of witnesses testifying to a particular state of facts. It means 
that the testimony on behalf of the party carrying the burden must have 
greater weight, in your estimation, have a more convincing effect than that 
opposed to it. 

If you believe that the testimony on any essential point is evenly 

balanced, then your finding as to that point must be against the 
party carrying the burden of proof. 

A party has succeeded in carrying his burden of proof on an issue of 
fact if the evidence favoring his side of the question is more convincing 
than that tending to support the contrary view. 

In this case the plaintiff has the burden of proving both the negligence 
of the defendant herein and that the negligence was the proximate cause of 
the injuries complained of. 

In the course of these instructions I will use the word "negligence" 
on several occasions. What does "negligence" mean? 


133 
Negligence is the doing of some act which a reasonably prudent 
person would not do, or the failure to do something which a reasonably 
prudent person would do, actuated by those considerations which ordinarily 
regulate the conduct of human affairs. 
Negligence is the failure to use ordinary care in the management of 
one's property or of one's person. Negligence, however, is not an abso- 
lute term, but is, rather, a relative one. 
The conduct in question must be considered in the light of all the 
circumstances. Obviously, negligence under one set of conditions might 
not be negligence under another set of conditions. The amount of 
care and caution required to be used varies in proportion to the importance 
of the matter and to the risks involved. 
To put this in another way, the amount of care and caution required 
by the law increases with the importance of the matter and the risk that 
reasonably could be foreseen. 
In order for the plaintiffs to recover, the negligence of the defendant, 
if you find such negligence, must also be the proximate cause of the injury. 


Proximate cause of an injury is that cause which in natural and 


continuous sequence unbroken by any efficient intervening cause, pro- 
duces the injury, and without which the result would not have occurred. 
It is the efficient cause, the one that necessarily sets in operation the 
factors that accomplish the injury. It may operate directly or by putting 
intervening agencies in motion. 
The evidence has disclosed that the guard rail in question was in- 
stalled by the Centre-Ammon Company which was engaged by the Times- 
Herald for that installation. If you find that the accident to plaintiffs 
was proximately caused by the negligence of the Centre-Ammon Company 
in installing the guard rail, you will then consider the question of whether 
or not, under the contract between the Times-Herald and the Goss Print- 
ing Company, the defendant Goss Printing Company, had a duty to super- 
vise the safe installation of the guard rail. In this connection the 
contract between the defendant and the Times-Herald has been offered 
in evidence. The Court rules that this contract, as it relates to the 
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supervision of the railings, is a question of fact for the jury to determine, 
in view of the contract and of all the other evidence and testimony adduced, 
as to whether it was the intention of the parties under the contract, that 
is the Goss and Times-Herald, that the defendant would have the obligation 
to supervise the safe installation of the guard rails, or as to whether the 
supervision of the defendant was limited to the operating machinery only, 
and more particularly to the leveling and aligning of the presses and the 
running thereof. 

So if you find that the accident was proximately caused by the negli- 
gence of the Centre-Ammon Company and that the contract did not con- 
template supervision of the safe installation of the guard rail by the de- 
fendant, then you would find for the defendant in this case. 

If, on the other hand, you find that the accident to plaintiffs was 
proximately caused by the negligence of the Centre-Ammon Company in in- 
stalling the guard/rail, and you further find that the contract between the 
Times-Herald and the defendant contemplated that the defendant would 


supervise the safe installation of the guard rail and that the defendant 
negligently failed to exercise its supervision, then you will find for 


the plaintiffs and against the defendant. 

When the negligent acts or omissions of two or more persons, 
whether committed independently or in the course of concerted conduct, 
contribute concurrently and proximately cause the injury of another, each 
of such persons is liable. 

It is no defense for one such person that some other person not 
joined as a defendant in the action participated in causing the injury, 
even if it should appear to you that the negligence of that other person 
was greater in either its wrongful nature or in its effect. 

The burden jis upon the plaintiff in this case, as I have stated, to 
prove by a preponderance of the evidence that the defendant was negligent, 
and that such negligence was a proximate cause of the injury to the plain- 
tiff. If the plaintiff has not fulfilled this burden, the defendant is entitled 
to a verdict. 

The testimony of one witness, whom you may find to be entitled to 
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full credit, is sufficient for the proof of any fact and can justify a verdict 
in accordance with such testimony, even if a number of witnesses have 
testified to the contrary. 

You are instructed that you may not guess or speculate as to the 
existence of any fact in this case. You must base your findings solely 
upon the evidence which has been adduced before you and upon any infer- 
ences reasonably deducible therefrom. 

The law does not permit you to guess or speculate as to the cause of 
the accident involved in this case. If, in your opinion, the evidence is e- 
qually balanced on the issue of negligence or proximate cause so that it 
does not preponderate in the favor of the party making the charge, then 
the party, the plaintiff in this case, would have failed to sustain his burden 
of proof. 

In determining whether negligence and proximate cause have been 
proved by a preponderance of the evidence you shall consider all of the 
evidence bearing upon such questions regardless of who produced it. A 
party is entitled to the same benefit from the evidence that) favors him 
when produced by his adversary as when produced by himself. 

No inference of negligence whatever arises from the mere happen- 
ing of the accident in this case. You are not to infer from the mere fact 
that an accident happened that the defendant was negligent. On the con- 
trary, the legal presumption is that reasonable care was exercised by 
all parties. 

The burden of proof is upon the party charging negligence to over- 

come this presumption of due care by a preponderance of the 
evidence and to prove that the negligence, if established, was the proxi- 
mate cause of the accident. 

* * * 
Counsel please approach the bench. 
(At the bench:) 
THE COURT: Would you state your objection to the charge? 
* * * * * 


MR. RICHARDSON: Your Honor, just may the record again reflect 
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my objection to each participant liable, standard prayer Number 39 being 
given. 


DEFENDANT'S INSTRUCTION NO. 3 


The evidence has disclosed that the rail in question was installed 
by the Centre-Ammon Company which was engaged by The Washington 
Post and Times-Herald neither of which is [not] a party to this suit. 

If you find that the accident to plaintiffs was proximately caused 
solely by the negligence of The Centre-Ammon company in installing a 
rail contrary to the specifications supplied by this defendant, then in that 
event you shall find for the defendant The Goss Printing Company on 
plaintiffs’ claims. 


[Modified 
Denied 


or Framed] 


DEFENDANT'S EXHIBIT NO. 1 
GOSS 
THE GOSS PRINTING PRESS COMPANY 
Main Office . 1535 South Paulina Street, Chicago 8, Illinois 


June 5, 1950 


Washington Times-Herald, Inc. 
1317 H Street, N.W. 
Washington 5, D. C. 


Gentlemen: 

This agreement provides for the purchase by the Washington Times- 
Herald, Inc., hereinafter called Times-Herald, and the sale by the Goss 
Printing Press Company, hereinafter called Goss, of new newspaper 
printing press equipment. 


137 
This equipment is to be of the very latest and most modern design, 
known as the Goss Headliner Press for black and multi-color printing. 
The equipment included in this agreement will be constructed in accord- 
ance with the attached Goss Specifications #467-176 (revised 3-1-50). 


PRESS SPEED, PAGE SIZE, MOTOR DRIVES 
The Goss Headliner Press is designed to deliver well-printed and 


folded papers at a maximum speed of 60,000 papers per hour... It will 
be constructed to meet the following requirements: 


Cutoff of sheet 

Printing diameter of cylinders 
Thickness of stereotype plates 
Stagger of cylinders 

Possible range of paper roll widths 
The press will be set for the width of web specified. 


The main drive of the press will be designed for use with alternating 
current Cline-Westinghouse individual motor press drives. 


PRINTING UNIT 
The printing press units are of our latest, most modern, stream- 
lined design. The cylinders are mounted in preloaded Timken roller 
bearings which remove all play and eliminate cylinder jumps. The form 
rollers are mounted in preloaded ball bearings to eliminate|roller vibra- 


tion. 


The units are completely anti-friction, having ball and roller bearings 
throughout. They are equipped with helical and spiral gears where pos- 
sible. : 


An automatic pressure oiling system is incorporated in each unit 
with an individual oil pump located on each side. 

The cylinders have a 90° stagger to provide for reversibility, when 
running color, so it is not necessary to slit the web and double compensate. 
The blanket cylinders have a standard three-quarter inch opening allowing 
for a maximum length of the printed page. The plate cylinders will be 
equipped with Goss Tension Plate Lockup. 

Internal gear type clutches are provided between all units and fold- 
ers, designed to synchronize the individual motor drives, if) used, and 
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with special provision for interlocking the timing of any group of units. 
The standard ink distribution of the Goss Headliner Press consists 
of the Continuous Feed Ink System. There are no ductor rollers used, 


and the ink is delivered into the system in a continuous ribbon at all 
speeds of the press. Individual page cutoffs are provided on each fountain 
for use when half and three-quarter webs are used. 


INKING ROLLERS 
No. | Outside Diameter Core Diameter 
6-1/2" form 5-1/8" 
6" form 4-5/8" 
6" transfer 4-5/8" 
5-1/2" distributor 4-5/8" 
5-1/2" fountain inter. 4-5/8" 
FOLDERS 

The folders are of our latest, most modern and streamlined heavy 
duty construction, and have ball and roller bearings throughout. They 
are equipped with helical and spiral gears and an automatic pressure 
oiling system. The folders deliver up to maximum capacity for either 
straight or collect operation without the necessity of adjusting the spacing 
between the folding and cutting cylinders for any size product. 

The folding and cutting cylinders are mounted in Timken roller 
bearings, with the roller cartridges mounted directly in bored holes in 
the frames. Folding is accomplished by means of a heavy design, 3 - 1 
gear rotating folding motion, with the Goss exclusive features of com- 
plete enclosure of all gearing in oil tight housing. All drives and gears 
are fully enclosed. 

The two folding rollers are designed to have an equal distance from 
the folding blades when running the different size products. The products 
are delivered with the folded edge foremost to prevent conveyor jams, 
and each delivery is equipped with an automatic choke release. 


COLOR EQUIPMENT 
Each 7-unit press will have two single color cylinders mounted 
over the second impression side of each of the two units directly in 
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front of the folders. With this color arrangement and with each 7-unit 
press, the following r.o.p. color combinations can be produced: 

7 units - 7 webs - capacity 56 pages straight 
56 pages with 1 color and black on 8 pages 
7 units - 6 webs - capacity 48 pages straight - 96 pages collect 


48 pages with 3 colors and 2 blacks (5 impressions) on 4 pages 
96 pages with 3 colors and 2 blacks (5 impressions) on 8 pages 


All units are equipped with an adjustable side stroke of the vibration for 
the ink drums to allow the running of two or more different|colors on 
companion pages with a minimum amount of bleeding. 


SUBSTRUCTURE 

The substructure for the press is of extra heavy ''Y" design, cast 
iron construction, arranged for the attachment of Cline-Westinghouse 
3-arm reels, electric tension and full speed pasters, and the proper po- 
sitions for newsprint roll loading. The "Y" type of cast iron substructure 
has been developed to provide more than a single point of support be- 
neath the press pedplates, and to eliminate vibration and misalignment 
of the press insofar as possible. Each substructure is equipped with 
leveling screws for aligning the press as it is installed, or at any future 
date if need be. 


EQUIPMENT 
The equipment will consist of a new Goss Headliner Newspaper 


Press as follows: Unit Price Total 


21 - Goss high-speed, heavy duty, $33,500. $703,500. 
enclosed, oil lubricated, anti- 
friction, 16-page printing press 
units, capable of a maximum 
speed of 60,000 papers per 
hour, each unit equipped with 
Colortrol and. complete ink 
mist guard enclosure. 


Sets of single cylinder reversing 
parts with suitable compensators 
for color register 


Suitable platforms and standard 
spiral bevel gear drives for Cline- 
Westinghouse unit motor drives. 
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(Crosswalks between units supplied 
but flooring alongside units not in- 
cluded.) 


Single color cylinder arrangements 
having inking system equipped with 
Colortrol, fountains divided page 
wide. Color cylinders to be mounted 
over second impression of each two 
black units in front of folders to pro- 
vide 5 impressions on one side of web. 


2-page wide divided portable color 
fountains. 


Heavy-duty, high-speed, double- 
delivery, double former folders 
arranged for cross associate and 
collect operation delivering products 
folded edge foremost, with tabloid 
slitters, completely enclosed folding 
motion, fully enclosed drives and 
gears, automatic oil lubrication and 
automatic choke protection. 


Double upper formers with suitable 
rollers, etc., for leading the webs 
to accomodate 3 and 4-section 
products. 


Pairs of angle bars, equipped with 
suitable slitters, double compen- 
sators, etc. (2 pair bars per nest 
at rear of each folder). 


Nests of angle bars complete with 
bay window arrangement for pro- 
viding flexibility of color positions. 


Suitable '"Y" frame cast iron sub- 
structure complete with sole plates 
and leveling screws. 


A complete set and a suitable number 
of extra bare roller stocks (1-1/8 sets), 
cutting knives, knife bars, tools, tool 
chest, counters, tachometer, etc., 
together with all standard spare parts 
to be supplied as part of the above 
press. 


Tension lockup arrangements including 
special circumferential register con- 
trol of plates for color. 


Unit Price 


15,100. 


1,500. 


7,200. 


126,750. 
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27 - Standard tension lockup arrange- 1,000. 
ments without circumferential 
color register. 


Drilling and tapping of wall brackets 
and substructure for the mounting 

of 24 Cline unit motor drives. In- 
cluded are necessary clutches, coup- 
lings, etc. for connecting of unit 
motors in line of main drive shaft. 

21 units 
3 folders 


Drilling and tapping of wall brackets 
and substructure for the mounting of 
21 Cline reels, tensions and pasters. 


Sets of leading-in tapes for the 
operating side only. 


Sets of driven under the folder leads 
of web to provide additional color 
flexibility. 


SELLING PRICES AND TERMS 


The price of the above equipment, complete f.o.b. Chicago plant, 
will be $1,164,210.00. 
The terms of payment are as follows: 


10% of selling price upon signing of this agreement. 
0% " on August 15, 1950. 

AN Wy September 15, 1950. 
My October 15, 1950. 
Hy November 15, 1950. 
Ww December 15, 1950. 
Wu January 15, 1951. 
wy upon shipment of the press equipment. 


Upon completion of erection of the press and acceptance 
by Times-Herald, the balance of the purchase price. 

It is agreed, however, that the above schedule of payments shall not 
require Times-Herald to pay at any time after the initial payment any 
amount which, with all previous payments, would exceed 70% of Goss's 
costs of manufacture incurred up to that time plus an amount determined 
by applying its normal percentage of profit to such portion of such costs. 
Prior to each payment date Goss shall furnish Times-Herald a certificate 
setting forth the amount which would be payable on this basis and Times- 
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Herald shall pay Goss such amount or the scheduled payment, whichever 
shall be lower. Any deficiency in the scheduled monthly payments re- 
sulting herefrom shall be made up on January 15, 1951 if, or to the extent 
that, manufacture has then been completed, and/or by continuance of such 
70% payments as manufacture progresses. 

Times-Herald shall also pay all sales and other taxes relating to 
the sale of the machinery whether imposed on Times-Herald or Goss. 

Goss will schedule delivery of the machinery and equipment cov- 
ered by this agreement from its factory in Chicago, Tlinois to coincide 
insofar as possible with the date the new building addition of the Times- 


Herald will be ready for the installation of said machinery and equipment. 


Shipment is subject to delay caused by any events or contingencies be- 
yond control of Goss, including but not limited to labor difficulties, ma- 
terial shortage or government regulations. Times-Herald shall be re- 
sponsible for transportation of the machinery from Chicago. If Times- 
Herald fails to arrange transportation within thirty days after such ready 
notice, Goss may store at Times-Herald's expense and risk and Goss 
shall have the option to require the Times-Herald to make the payments 
herein stated to be due on shipment and to execute and delivery promis- 
sory notes representing the installment payments. , 

The machinery is to be installed in the Times-Herald's plant at 
Washington, D. C. Crating material shall remain the property of Goss. 
Provided, however, Goss shall remove the same from Times-Herald's 
premises within fifteen days after the installation of the respective units 
at Goss's expense, otherwise Times-Herald may dispose of same without 
liability to Goss. 

Goss shall! furnish at Times-Herald's expense one or more compe~- 
tent expert mechanics to supervise the erection, starting and adjustment, 
and the testing of the machinery at Times-Herald's plant as provided in 
the following paragraph, and Times-Herald shall provide everything else 
required therefor. Times-Herald shall pay/currently and promptly for 
the services, transportation, board and lodging of said expert mechanics 
from the time of departure from the Goss plant until their return, at then 
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prevailing wages for such mechanics and subject to then existing rules 
and customs of Goss as to working conditions, hours, and overtime. 

It is agreed by the parties that the equipment will be manufactured 


and will operate in accordance with plans and specifications as set forth 


herein, and that the equipment will be free from defective material and 
workmanship and will operate in a safe and efficient manner at the speed 
specified in the specifications, to the complete satisfaction of Times- 
Herald. Times-Herald may test the machinery up to sixty days after 
installation to determine whether the same has been manufactured, in- 
stalled and operates in accordance with the provisions hereof, and during 
at least fifteen days of such time a Goss erector will be retained at Times- 
Herald's expense to witness the operation. Times-Herald shall notify 
Goss in writing at Chicago within ten days after the test period of any 
claim of noncompliance. Goss shall then have reasonable opportunity, 
at its expense, to remedy any fault or defect in the machinery. If it is 
unable to do so within a reasonable time, Times-Herald may reject the 
machinery. Goss shall then remove the machinery or such|part thereof 
as shall be rejected by Times-Herald, refund to Times-Herald all ex- 
penditures for purchase price, transportation and erecting and testing 
of the machinery. If the machinery shall be accepted by Times-Herald 
as being in full compliance herewith, the warranty of Goss hereunder 
shall thereafter be deemed to extend only to defects in workmanship or 
material which may appear during one year from the date of the erection 
of the machinery. 
Said machinery shall be and remain the property of Goss until the 
entire purchase price with interest thereon and all other sums herein 
agreed to be paid by Times-Herald have been actually paid in cash and 
all the conditions hereof have been performed by Times-Herald, at 
which time title to the machinery shall pass to Times-Herald; provided, 
that whenever the payments made hereunder by Times-Herald equal the en- 
tire purchase price of any unit or group of units of such machinery de- 
livered to Times-Herald the title to such unit or group of units for which 
complete payment shall thus be made shall thereupon pass to Times- 
Herald. 
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All additions to the machinery, not readily removable, shall be- 
come a part thereof and subject to the terms of this agreement. Times- 
Herald shall not encumber or transfer its interest in this contract, nor 
suffer the machinery to become subject to any lien, nor remove the 
machinery from the place where first installed without the permission 
of Goss. Times-Herald shall on request, furnish landlord's waiver of 
lien for rent; use the machinery with reasonable care; keep it in opera- 
tive condition and in good repair, and be responsible for any damage done 
to it, and allow Goss access to it at all reasonable times; keep it fully 
insured against all casualty in companies acceptable to Goss, deliver to 
Goss the insurance policies which shall be payable to Goss and contain 
all provisions which it deems reasonably necessary to protect its inter- 
ests; pay all taxes which may be charged upon said machinery or any 
part thereof or upon Goss by reason of its ownership thereof; exhibit to 
Goss on request evidence of payment of insurance premiums and taxes 
agreed to be paid/by purchaser. If Times-Herald fails to procure such 
insurance and pay the premium thereon or to pay any of the said taxes, 
Goss at its option may procure the insurance and pay the premiums 
thereon, or pay such taxes and add the amounts paid by Goss to the in- 
stallment of the purchase price then next due and the payment of such 
added amount with such installment shall be deemed ian obligation of the 


Times-Herald under this agreement. Times-Herald assumes all risk for 


loss of or damage or injury to the machinery from the time it is placed 
on cars at Goss factory. Destruction of machinery by fire or other cause 
or injury thereto shall not release payment except to the extent of the 
insurance money actually paid to Goss. 

If Times-Herald defaults in or breaches any of the terms of this 
agreement or if 4 petition in bankruptcy is filed by or against the Times- 
Herald, or other insolvency proceedings are instituted, or if a receiver 
or trustee is appointed of its property, or if in the opinion of Goss the 
machinery is threatened with destruction or loss, or injury of any kind 
except reasonable wear and tear, then the entire unpaid balance of the 
purchase price and the notes given to represent the same shall at the 
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option of Goss become immediately due and payable. If such purchase 
price shall not be paid in full, Goss shall thereupon have the right to re- 
possess the machinery to which it has retained title, as security for 
payment of the remainder of such purchase price and any expenses of 
repossession or sale. No waiver by Goss of one or more defaults or 
breaches on the part of Times-Herald or any extension of time granted by 
it, or forbearance in enforcing its full rights hereunder, or failure to 
exercise any option herein given to it upon such breach or default, shall 
be deemed to be a waiver of its rights hereunder upon the subsequent 


happening of any breach or default. 


If any provisions of this contract are in conflict with any rule of 
law or statutory provision of any jurisdiction whose laws may be appli- 
cable, then such provision shall be deemed inoperative and null and void, 
but to the extent only of such conflict and shall be deemed modified to 
conform to such rule or statutory provision. 

Goss agrees to indemnify, protect and hold harmless the Times- 
Herald for damages or otherwise on account of infringement| of any pat- 
ents covering inventions embodied in the machinery and equipment sup- 
plied under this contract or of any patents covering methods|/or processes 
inherent to the normal use or operation thereof, and specifically, without 
limiting the foregoing, infringement attributable to the use of lead methods 
or processes calculated to achieve efficient operation of such machinery 
and equipment, provided Times-Herald gives to Goss prompt notice of 
any suit or proceeding instituted against Times-Herald for any such in- 
fringement and permits Goss, through its counsel to defend the same; it 
being understood, however, that Goss shall not be held responsible for 
the infringement of any patent covering the use of said ec a and 
equipment in combination with other machinery or equipment not furnished 
by Goss. 

Without impairing the firmness of this contract, it is hereby declared 
to be the intent of the parties to discuss and reconsider the terms hereof 
in the event that due to war or drastic governmental restrictions perform- 
ance hereof should be long delayed without the fault of Goss and such 
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radical changes in costs of production should have occurred prior to 
the time that performance is possible that the parties deem such re- 
consideration to be appropriate. 

This contract contains the complete agreement of the parties. It 
shall be effective: only when and as of the date on which it is accepted by 
Goss at Chicago, Illinois by signing of an executive officer and the as- 
signment by Goss of a serial number to the principal item of the machinery. 

WASHINGTON TIMES-HERALD, INC. 


/s/ Peter Miller 
President;-Viee—President Treas. 


Accepted at Chicago, Illinois on July 21, 1950. 
THE GOSS PRINTING PRESS COMPANY 


By /s/ R. C. Corlett 
President 


[Filed Jun 23, 1960] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
EDWIN MAYHEW : 
Plaintiff. 


vs. | > Civil No. 3115-58 
THE GOSS PRINTING PRESS CO., | 
Defendant 


VERDICT AND JUDGMENT 

This cause having come on for hearing on the 13th day of June, 
1960, before the Court and a jury of good and lawfulipersons of this 
district, to wit: 

Joel F. Roberson Helen E. Baily 

Richard A. Kearny Meyer Greenberg 

Mildred M. Sullivan Catherine E. Ford 

Michael J. Reedy Thomas C. Anderson, Jr. 

James F. Murphy Russell J. Banks | 

Olivia C. Peters Elizabeth Batson 
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who, after having been duly sworn to well and truly try the issues be- 
tween Edwin Mayhew, plaintiff and The Goss Printing Press Co., defend- 
ant, and after this cause is heard and given to the jury in charge, they 
upon their oath say this 23rd day of June, 1960, that they find the issues 
aforesaid in favor of the’ plaintiff and that the money payable to him by the 


defendant by reason of the premises is the sum of Two thousand five 
hundred ($2,500.00) Dollars. 
WHEREFORE, it is adjudged that said plaintiff recover of the said 

defendant the sum of Two thousand five hundred ($2,500.00)/ Dollars. 
2 HARRY M. HULL, Clerk 


By /s/ Alan B. David 
Deputy Clerk. 


By direction of 
Judge George L. Hart, Jr. 


[Filed June 23, 1960] 


WILLIAM M. FRAZEE — 
Plaintiff. 


vs. , : Civil No. 3115-58 
THE GOSS PRINTING PRESS CO. : 
Defendant. : 
VERDICT AND JUDGMENT 


This cause having come on for hearing on the 13th day of June, 
1960, before the Court and a jury of good and lawful persons of this 
district, to wit: 

* * * * * 

who, after having been duly sworn to well and truly try the issues between 
William M. Frazee, plaintiff and The Goss Printing Press Co., defendant, 
and after this cause is heard and given to the jury in charge, they upon 
their oath say this 23rd day of June, 1960, that they find the|/issues afore- 
said in favor of the plaintiff and that the money payable to him by the 
defendant by reason of the premises is the sum of Twenty thousand 
($20,000.00) Dollars. 
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WHEREFORE, it is adjudged that said plaintiff recover of the said 
defendant the sum of Twenty thousand ($20,000.00) Dollars together with 
costs. 
HARRY M. HULL, Clerk 


By /s/ Alan B. David 
Deputy Clerk 
Judge George L. Hart, Jr. 


By direction of 


[Filed June 23, 1960] 


MONTGOMERY B. MOLTZ 
Plaintiff. 


vs. : Civil No. 3115-58 
THE GOSS PRINTING PRESS CO. : 
Defendant. . 
VERDICT AND JUDGMENT 


This cause having come on for hearing on the 13th day of June, 1960, 
before the Court and a jury of good and lawful persons of this district, 
to wit: 

* * * * * 
who, after having been duly sworn to well and truly try the issues between 
Montgomery B. Moltz, plaintiff and The Goss Printing Press Co., defend- 
ant, and after this cause is heard and given to the jury in charge, they 
upon their oath say this 23rd day of June, 1960, that they find the issues 
aforesaid in favor of the plaintiff and that the money payable to him by 
the defendant by reason of the premises is the sum of Three thousand 
five hundred ($3,500.00) Dollars. 

WHEREFORE, it is adjudged that said plaintiff recover of the said 
defendant the sum of Three thousand five hundred ($3,500.00) Dollars 
together with costs. 

HARRY M. HULL, Clerk 


By /s/ Alan B. David 
| Deputy Clerk 
By direction of 


Judge George L. Hart, Jr. 


[Filed June 23, 1960] 
HELEN ANNE MOLTZ 
Plaintiff. 
vs. : Civil No. 3115-58 


THE GOSS PRINTING PRESS Co. : 
Defendant. 


VERDICT AND JUDGMENT 


This cause having come on for hearing on the 13th day 

1960, before the Court and a jury of good and lawful persons 
trict, to wit: 

* * * * * 


who, after having been duly sworn to well and truly try the is 


of June, 
of this dis- 


sues between 


Helen Anne Moltz, plaintiff and The Goss Printing Press Co., defendant 


and after this cause is heard and given to the jury in charge, 


they upon 


their oath say this 23rd day of June, 1960, that they find for the defendant 


against said plaintiff. 


WHEREFORE, it is adjudged that said plaintiff take nothing by this 
action, that said defendant go hence without day, be for nothing held and 


recover of plaintiff his costs of defense. 


HARRY M. HULL, Clerk 


By /s/ Alan B. David 
By direction of Deputy Clerk 


Judge George L. Hart, Jr. 


[Filed June 23, 1960] 
ARTHUR M. QUINA, JR. 
Plaintiff. 
vs. : Civil No. 3115- 


THE GOSS PRINTING PRESS CO. : 
Defendant. : 


VERDICT AND JUDGMENT 


This cause having come on for hearing on the 13th day of June, 1960, 


before the Court and a jury of good and lawful persons of this 
* ae * * * 


district, to wit: 
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who, after having been duly sworn to well and truly try the issues between 
Arthur M. Quina, Jr., plaintiff and The Goss Printing Press Co., defendant, 
and after this cause is heard and given to the jury in charge, they upon 
their oath say this 23rd day of June, 1960, that they find the issues afore- 
said in favor of the plaintiff and that the money payable to him by the de- 
fendant by reason of the premises is the sum of Three thousand five hun- 
dred ($3,500.00) Dollars. 

WHEREFORE, it is adjudged that said plaintiff recover of the said 
defendant the sum of Three thousand five hundred ($3,500.00) Dollars to- 
gether with costs. 

HARRY M. HULL, Clerk 


By /s/ Alan B. David 
Deputy Clerk 
By direction of 


Judge George L. Hart, Jr. 


[Filed June 30, 1960] 


IN THE UNITED STATES DISTRICT COURT 
|FOR THE DISTRICT OF COLUMBIA 


EDWIN MAYHEW 
WILLIAM M. FRAZEE 
MONTGOMERY B. MOLTZ, and his wife, 
HELEN ANNE MOLTZ 
ARTHUR M. QUINA, JR., and his wife, 
JOED MARLENE QUINA 

Plaintiffs 
CIVIL ACTION 
vs. 
FILE NO. 3115-58 


I 
THE GOSS PRINTING PRESS CO. 


Nee es es ws Ws se ee ee ae 


Defendant ) 


MOTION OF DEFENDANT, THE GOSS PRINTING PRESS COMPANY, TO 
VACATE AND SET ASIDE THE VERDICTS AND JUDGMENTS FOR 
THE PLAINTIFFS AND FOR DIRECTED VERDICTS UNDER 
RULE 50 OF THE FEDERAL RULES OF CIVIL PRO- 
CEDURE AND/OR FOR A NEW TRIAL 


Defendant, The Goss Printing Press Company, moves the Court to 
vacate and set aside the verdicts and judgments for the plaintiffs entered 
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herein on June 23, 1960, and 
A. For entry of judgments for the defendant, notwithstanding the 
verdict, upon its motion for directed verdicts, pursuant to the provisions 
of Rule 50 of the Federal Rules of Civil Procedure, and for reasons there- 


for state: 
1. Defendant's motion for a directed verdict at the conclusion 


of all of the evidence should have been granted under the Case Law of the 
District of Columbia in that: 
a. The evidence, although establishing the mere happening 
of an accident, did not establish by a preponderance of the evi- 
dence that the accident was caused by negligence on the part 

of the defendant. 

b. Even if the evidence established negligence on the part 
of the defendant, it failed to establish a causal relationship be- 
tween such negligence and the accident. 
c. From the entire evidence, the jury must have engaged 


in conjecture and speculation regarding the cause|of the acci- 
dent in returning its verdicts for the plaintiffs. 
and/or in the alternative: 
B. For a new trial, and for reasons therefor states: 
1. The verdicts were contrary to the evidence and the weight 


of the evidence. 
2. The verdicts were contrary to the law. 
3. Some of the verdicts were grossly excessive, unconscion- 
able, and should shock the conscience of this Court. 
4, The Court should have granted defendant's Instruction No. 3. 
5. The Court should not have given the Standard Jury Instruc- 
tion No. 39, ''Each participant liable". 
6. It is obvious that the jury's consideration of defendant's 
Exhibit No. 1, the Sales Contract between the defendant and Washington 
Times Herald, Inc. and more particularly the provisions therein con- 
cerning supervision by the defendant, was reckless, unreasonable, and 
in flagrant deviation from the wording of these provisions of|the Sales 
Contract in that the jury, in considering the contract and the|testimony 
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of Mr. Nolan thereon, must have put an interpretation on the contract and 
the testimony of Mr. Nolan which was completely erroneous, unwarranted, 
and not within the realm of reasonable interpretation thereof. This is 
evident because the jury must have found the defendant responsible for 
supervision and control of the installation of the railing at the scene of 
the accident. 

PLEDGER, EDGERTON & RICHARDSON 


By /s/ Randolph C. Richardson 
925 Washington Building 
Washington 5, D. C. 

Attorneys for Defendant 


TO: Martin E. Gerel, Esq. 
Ashcraft and Gerel 
410 Albee Building 
Washington 5, D. C. 
Attorneys for Plaintiffs 


PLEASE TAKE NOTICE that the Motion Of Defendant, The Goss 
Printing Press Company, To Vacate And Set Aside The Verdicts And 
Judgments For The Plaintiffs And For Directed Verdicts Under Rule 50 
Of The Federal Rules Of Civil Procedure And/Or For A New Trial and 
Memorandum Of Points And Authorities In Support Thereof is attached 
hereto. The rules of the Court require that if you oppose the granting of 
the above motion, you shall file with the Clerk of this Court within five (5) 
days from the date of service of a copy of this motion upon you, or within 
such further time as the Court may grant, or, as the parties to this suit 
may agree upon, the statement of points and authorities upon which you 
rely, and serve a copy thereof upon counsel for this defendant The Goss 


Printing Press Company. 
PLEDGER, EDGERTON & RICHARDSON 
By /s/ Randolph C. Richardson 
* * * * * 


[Certificate of Service] 
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[Filed August 16, 1960] 


ORDER 


Upon consideration of defendant's Motions, supported 


by Points and 


Authorities, to vacate and set aside the verdicts and judgments for the 
plaintiffs and for directed verdicts under Rule 50 of the Federal Rules 
of Civil Procedure and/or for a new trial, Plaintiffs' opposition thereto, 


and after hearing oral argument on said Motions in open Court on August 


12, 1960, it is this 16th day of August, 1960, 


ORDERED that the Motions of the defendant be and are hereby de- 


nied. 


/s/ George L. Hart, Jr. 
JUDGE 


[Certificate of Service] 


[Filed September 14, 1960] 


NOTICE OF APPEAL 


Notice is hereby given this 14th day of September, 1960, that de- 


fendant The Goss Printing Press Co. hereby appeals to the 


United States 


Court of Appeals for the District of Columbia from the judgment of this 
Court entered on the 23d day of June, 1960, in favor of plaintiffs against 


said defendant. 


PLEDGER & EDGERTON 


By /s/ John F. Mahoney, Jr. 


925 Washington Building 
Washington 5, D. C. 
Attorney for defendant 


Copy to: 


Martin E. Gerel, Esq. 
410 Albee Building 
Washington 5, D. C. 
Attorney for plaintiffs 


BRIEF FOR APPELLEES 


Gnited States Court of Appeals 


FOR THE DISTRICT OF COL.UMBIA CIRCUIT 


No. 16,045 


THE GOSS PRINTING PRESS COMPANY, 
Appellant 


EDWIN MAYHEW, 


WILLIAM M. FRAZEE, 
MONTGOMERY B. MOLTZ, 
ARTHUR M. QUINA, JR., 


Appellees. 


-_ 


APPEAL FROM THF UNITED STATFS DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


—— 


MARTIN E, GEREL 


410 Albee Building 
Washington 5, D. C. 


Attorney for Appellecs 


Washington, D. C. ROBERT I, THIEL EX 3-0625 
‘ Printer 


STATEMENT OF THE QUESTION PRESENTED 


In an action founded in tort, did the District Court 


err in submitting the case to the jury where the evidence 
showed that a safety railing, shorter than that designed 
for the purpose by the defendant, was installed by another 


whose work was supervised by the defendant ? 


STATEMENT OF THE CASE 

STATEMENT OF POINTS 

SUMMARY OF PLAINTIFFS' ARGUMENT 

ARGUMENT 

I. The Duty Owed to the Plaintiffs by the 

Defendant Stemmed Not Only from the 
Contract butfrom All of the Facts and 
Circumstances in the Case “ 
There Was Sufficient Evidence of 
Negligence on the Part of the Defendant to 
Support the District Court's Action in 
Submitting the Case to the Jury 
The Court's Instructions to the Jury Were 
Not Erroneous Nor Prejudicial to the 
Defendant . . 4 . 4 


CONCLUSION 


TABLE OF CASES 


* Hanna v. Fletcher, 97 U.S, SPP: D.C. 310, 
231 F. 2d 469 : 4 . 


* MacPherson v. Buick Motor Co., 217 N.Y. 382, 
111 N.E. 1050, L.R.A. 1916 F. 696 


Milwaukee & St. P. R. Co. v. Kellogg, 
94 U.S. 469, 24 L. Ed. 256 . 


Munsey v. Webb, 37 ABP. D.C. ae 231 U.S. 150, 
34 Sup. Ct. 44 


Spencer v. Madsen, 142 F. 2d 820 5 : 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 16,045 


THE GOSS PRINTING PRESS COMPANY, 
Appellant, 


EDWIN MAYHEW, 
WILLIAM M., FRAZEE, 
MONTGOMERY B. MOLTZ, 
ARTHUR M. QUINA, JR., 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


STATEMENT OF THE CASE 


In this brief, the parties will be designated in the same manner as 
in the brief of the appellant. 


The defendant, an experienced and long-established designer and 
manufacturer of press room equipment, and holding itself out to the 
public as aspecialist in the field, contracted with the Washington Times- 
Herald in 1950 to manufacture certain press room equipment. In 1951 
the installation of the equipment was undertaken and completed. 
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The equipment included, in addition to the moving parts of the 
press, the catwalk and safety handrails attached thereto, which per- 
mitted pressmen to work in safety at the upper level of the press. 


The defendant undertook, through its employee Eugene Connelly, 
to supervise the installation of the equipment — not only the moving parts 
but the catwalk and safety handrails which were part of the press. For 
this service, the defendant was paid a sum of money in addition to that 
provided in the contract between the defendant and the Times-Herald. 


On September 27, 1956, three pressmen working at the upper 


’ level of the "A" press fell from the catwalk to the steel floor below 


when a safety hand railing against which they were leaning suddenly 
came loose and fell away. In their fall, one or more of them struck a 
fourth person, Moltz, who was working at the floor level. 


After suit was filed against the defendant on December 9, 1958, 
the defendant answered by denying plaintiffs’ allegations that the "guard 
rail was too short for its purpose and had a screw hole which was 
located too close to the end of the railing" and denied that "(T)hese factors 
represented unsafe conditions and a threat to life and limb of those 
relying upon the railing as a safety device." 


The case was scheduled for trial on June 9, 1960. At approximately 
3:30 p.m., June 8, 1960, counsel for plaintiffs was called by defense coun- 
sel and advised that it had just been discovered by the defendant that the 
railing which fell was not the one intended for the location in which it 
had been installed. This then became an additional defense. 


The testimony (as to liability) produced on behalf of the plaintiffs 
was that of each of the plaintiffs, James P. Rogers, and William J. 
Nolan. 


Plaintiffs testified to leaning against the railing while waiting for 
a sheet to be led|into the press from the lower level. The railing ap- 
parently collapsed when Mr. Frazee's weight was placed against it 
(J.A. 53). 
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Mr. Rogers, Production Engineer for the Washington |Post and 
Times-Herald (successor in interest to the press) and a specialist in 
civil and structural engineering, testified that he arrived at the scene 
of the accident within an hour and some minutes after the incident. 
Mr. Rogers immediately made an investigation of the accident, includ- 
ing a visual examination of the details, measurement of the) rails and 
adjoining members, and calculations based upon engineering strain 
and stress principles (J.A. 63 et seq.). 


This witness stated that the railing was not safe and should have 


projected not less than one inch into the socket or fitting (J, A. 66); in- 
stead it projected only 3/16" on one end and 15/32" on the other. 


According to the blueprints later introduced by the defendant, it 
became clear that the railing intended for the location was in fact at 
least two inches longer than that installed or approximately the length 
recommended by Mr. Rogers for safety. 


Mr. Nolan, Vice-President of the Goss Printing Press Company 
was called by the plaintiffs and testified that during the installation in 
1951 he was the Field Superintendant "in charge of all the outside instal- 
lation of printing presses" (J.A. 74). His responsibility included the 
selection and instruction of supervisors who were specially trained to 
handle the installation of press equipment (J..A.75).. Mr..Connolly was one 
such supervisor, and was assigned to the 1951 installation. 


Mr. Nolan admitted that Mr. Connolly ''supervised" the installation, 
including the railing in question (J.A. 75). 


Bernard F. Locraft, a civil engineer, testified on behalf of the 
defendant that the railing which fell was safe, and met standards he 
deemed applicable. The standards to which this witness made reference 
were not specifically concerned with printing press equipment but with 
"standard railings." However, Mr. Locraft did testify that the railing 
in question could support only a weight of 213 lbs! One of the plaintiffs 
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alone weighed 190 pounds at the time of the accident. This witness was 
not aware that the railing in question was not the one designed and shown 
on the blueprints! for the location in which.it was installed (Tr. 95). 


STATEMENT OF POINTS 
The District Court did not err in: 


1. Denying the defendant's motion for a directed verdict at the 
close of plaintiffs' case and again at the close of all the evidence. 


2. Instructing the jury. 


3. Denying defendant's motion to set aside the jury verdict and 
judgments and for a directed verdict. 


SUMMARY OF PLAINTIFFS' ARGUMENT 


The actions of the Trial Court in denying motions for a directed 
verdict and in submitting the issues of negligence and proximate cause 
to the jury for determination were proper and wholly in accordance 
with the law as previously stated by this Court. 


As simply as can be stated, the facts are that a guard railing 
admittedly too short for its purpose was installed, that the installation 
was supervised by an employee of the defendant, that the railings were 
specifically designed to secure the safety of the very persons who were 
injured, and that the railing in question suddenly fell away causing the 
plaintiffs to sustain injury. 


To have directed a verdict, as requested by the defendant, would 
have meant that the Trial Court — as a matter of law — should have 
held that the evidence above-described could not permit reasonable 
men to differ as to whether negligence may be found against the defend- 


ant. On this point, the law is so well settled that it is unnecessary to 


cite cases, but merely to observe that before the Trial Court could have 
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so held, that Court must first have viewed all the evidence in the light 
most favorable to the plaintiffs, granted them the benefit of all reason- 
able inferences from the evidence and then maintained thatreasonable men 
must find no negligence. This, the Trial Court would not do and denied 
the defendant's motions. 


Moreover, the Trial Court did not misconstrue the decision of this 
Court in Hanna vy. Fletcher. In that case a majority of this|/Court recalled 
with approval the words of Judge Cardozo in MacPherson v\|, Buick Motor 
Co. (217 N.Y. 382, 111 N.E. 1050, 1053, L.R.A. 1916F, 696): 
" * * * put aside the notion that the duty to safeguard llife 
and limb, when the consequences of negligence may be 
foreseen, grows out of contract and nothing else. * * *" 
Hanna v. Fletcher (231 F.2d 469, at page 472). 
Not only did the Trial Court not misconstrue this Court's views 
in Hanna v. Fletcher but found sufficient evidence of negligence -- namely 
an admittedly too-short railing.-- to satisfy the Judges of this Court who 
represented the minority. opinion‘in that case. 


The Trial Court instructed the jury that the responsibility which 
defendant owed the plaintiffs could be determined by reference to the 
contract and all of the other evidence and testimony adduced at the 
trial. This was not error. 


ARGUMENT 


I 


THE DUTY OWED TO THE PLAINTIFFS BY THE DEFENDANT 
STEMMED NOT ONLY FROM THE CONTRACT BUT F°/A*- 
ALL OF THE FACTS AND CIRCUMSTANCES IN THE CASE 


Before a verdict could have been directed in favor of the defendant 
in this case, it must firsthave been established that reasonable men could 
not differ as to the presence of negligence and proximate cause after the 
evidence had been viewed in the light most favorable to the plaintiffs and 
after they were given the benefit of all reasonable deductions from such 
evidence. 
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The Trial Court properly refused to direct a verdict in the light 
of the evidence. 


Pursuant to its contract with the Washington Times-Herald, Inc., 
the defendant in 1951 manufactured and shipped to the latter certain 
pressroom equipment, This equipment included the moving parts of 
the presses as well as the catwalk and its guard rails which are attached 
to the upper level of the presses (J.A. 75; see also plaintiffs’ exhibits 
2 and 3). 


The installation of this equipment was undertaken by a corporation, 
under the supervision of the defendant. This corporation, Centre-Trucking 
Co., shortly thereafter became defunct. 


The contract between the defendant and the Washington Times- 
Herald provided that: 

"Goss shall furnish at Times-Herald expense one or more 
competent expert mechanics to supervise the erection, 
starting and adjustment, and the testing of thei machinery 
at Times-Herald's plant as provided in the following para- 
graph, and 'Times-Herald shall provide everything else 
required therefor." 

* * * 


That this contract was applicable to the railings of the press was 
made clear at the time it was introduced (J.A. 79). 


But the evidence as to the responsibility assumed by the defendant 
regarding the installation went beyond the contract. 


In direct examination of the defendant's Vice-President, William 
J. Nolan, it was established that at the time of the installation at issue, 
Mr. Nolan was Field Superintendent in charge of all the outside instal- 
lations (Tr. 74); that he was responsible for selecting and instructing 
supervisors of outside installations (Tr. 75); that these supervisors 
were specially trained to handle press installations (Tr. 75); that 


Eugene Connelly was supervisor at the 1951 Times-Herald installation 


(Tr. 75); and that he was supervising the installation of the entire press, 
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- including the catwalk and guard railings (Tr. 75-76). Mr. Connelly was 
employed and paid by the defendant (Tr. 78-E). Mr. Nolan latér ad- 
mitted on direct examination by defendant's counsel that Mr. Connelly 
was the defendant's supervisor at the installation (Tr. 111); that his 
“prime duty" was to supervise "the machinery and that with regard to 
the catwalk and guard railings his duty was to at least observe the in- 
stallation (Tr. 112)." 


On cross-examination, Mr. Nolan conceded that the catwalk and 
handrails were designed for the safety of the pressmen (Tr, 114), that 
the handrails are not ornamental but a safety device (Tr. 115). 


For additional light on this question, the Interrogatories served 
by the plaintiffs upon the defendant may be noted. 


Interrogatory #5: 


(a) "Please indicate whether any employee(s) of the 
defendant had the responsibility of supervising or ob- 
serving the installation. * * * 


(b) “If the answer to this interrogatory is in the affir 
tive, please indicate whether the involved employee(s 
was required to devote full or part time to this respo 
sibility?" 


The following reply was submitted: 


""* * * The defendant's employee, Mr. Eugene Connelly 
. . had the responsibility of observing the entire instal- 

lation. Although our title for him was ‘Supervisor’ neither 
he or (sic) our Company was responsible for the installa- 

tion, as our Company was not engaged to install. * * * 


"* * * Subject to the above, since the handrail was just 
avery small part of the installation, and since our em- 
ployee devoted all of his time to observing the complete 
press installation, we can only answer that he could anly 
devote part time to observing the installation of the hand 
rail." 


The answer to the above interrogatories indicates that insofar 
as the defendant was concerned there was no essential difference in 
the responsibility of the "supervisor" between the moving parts and 
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the railing, except, of course, that the railings took less of his time. 

Mr. Nolan later admitted, however, that the defendant does not test its 
handrails, that if handrails are not installed properly, a defect will never 
be right and cannot be detected from the outside (Tr. 125). 


The instant case falls clearly within the purview of the law as 
enunciated in Hanna v. Fletcher, in whichithis>Court elected to apply. the 
almost universally-accepted doctrine stated by Justice Cardozo in Mac- 


Pherson v. Buick Motor Co. 
In the latter case, the Court stated: 


", . . put aside the notion that the duty to safeguard 
life and limb, when the consequences of negligence may 
be foreseen, grows out of contract and nothing else." 
(217 N.Y. 390) 


This Court clarified its view of the. MacPherson case and 
then added: 


"As to the concern that there would be no end of suits 
if the contractor might be held liable, there would seem 
to be all the ends which the law should require. Negli- 
gence musti be proved. It must be proved to be the prox- 
imate cause of the injury. Contributory negligence is a 
defense. The plaintiff must be within the class protected, 
that is, one as to whom ‘the consequences of negligence 
may be foreseen.’ Liability exists only upon a reason- 
able basis consistent with rules properly applicable to 
tort litigation." (p. 473). 


The Court noted further: 


"The cause must be decided on the facts, not by a legal 
fiction set up to bar a factual decision. " 


* * * 


.'The true rule is that what is the proximate cause 
is ordinarily a question for the jury. It is not a question 
of science or of legal knowledge. It is to be determined 
as a fact, in view of the circumstances of fact attending 
it. * * *'.' (Munsey v. Webb, 37 App. D.C. 185, 189, 
affirmed 231 U.S. 150, 34 S.Ct. 44, 58 L.Ed. 162: see 
also Milwaukee & St. P. R. Co. v. Kellogg, 94 U.S. 469, 
474, 24 L.Ed. 256). 


Al 
° 
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Appellees submit that as to negligence and proximate] cause, 
'(H)owever heavy the plaintiffs’ burden of proof in bringing| home prox- 
imate cause . . . the problem is within the realm of facts for the jury 
and not of law for the court except as the court must guide the jury by 
appropriate instructions.” (supra, p. 476) 


In the MacPherson case, the defendant was a manufacturer of 
automobiles. It sold an automobile to a dealer who sold it to plaintiff. 
The question presented was whether the manufacturer, who|had no con- 
tractual relationship with the plaintiff, could be found to have owed a 
duty to said plaintiff and for a violation of which the manufacturer could 
be held legally liable. The Court held that the defendant did owe a duty: 


"* * * If the nature of a thing is such that it is reasonably 
certain to place life and limb in peril when sal 
made, it is then a thing of danger. Its nature gives warn- 
ing of the consequences to be expected. If to the element 
of danger is added knowledge that the thing will be 
used by persons other than the purchaser, and used with- 
out new tests, then, irrespective of contract, the manu- 
facturer of this thing of danger is under a duty to make it 
carefully. That is as far as we are required to go for a 
decision of this case. * * *" 217 N.Y. at page 389, 111 
N.E. at page 1053. (See also Spencer v. Madsen, 142 
F.2d 820, 823 and U.S. Radiator Corp. v. Henderson, 68 
F.2d 87, certiorari denied, 292 U.S. 650.) 


This is the almost universally-accepted statement of law. 


Does the law so stated apply in the instant case? The railing in 
question was a safety railing, designed to keep the pressmen from fall- 
ing from the catwalk at the upper level of the press (Tr. 114); once the 
railing was installed there was no way of knowing whether it was properly 
installed and that no tests were performed on the railing after installation 
(Tr. 125). 


If the defendant's statement that the railing installed was not the 
one designed is accepted as fact (and this, too, was a jury question), 
there is nevertheless the duty owed as a result of the supervisory 
responsibility which admittedly was involved in the installation. 
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THERE WAS SUFFICIENT EVIDENCE OF NEGLIGENCE ON THE 
PART OF THE DEFENDANT TO SUPPORT THE DISTRICT COURT'S 
ACTION IN SUBMITTING THE CASE TO THE JURY 
As previously indicated, the defendant undertook to supervise 

the installation of the press equipment. The individual assigned for 
this purpose was|specially trained. His responsibility included the 
catwalk and safety railings around it. During the installation, accord- 
ing to the defendant, the wrong railing was installed'and the wrong 
fasteners (screws instead of Bessemer rods) were used to secure the 


railings in place. 


The defendant now takes the position that whereas it "supervised" 


the installation of the machinery, it merely "observed" the installation 
of the guard railings (Tr. 111-112). 


But, even if it be assumed that there is a distinction between 
"supervision" and "observation", the defendant's own testimony sup- 
ports the plaintiffs as to the failure of the defendant's employee to 
meet this admitted responsibility. 


Defendant stated that the railings were to have been secured 
with Bessemer rods, yet when examined by Mr. Nolan it was found 
that the railings were secured not by Bessemer rods but by screws 
which had not been furnished by the defendant (Tr. 105). 


On cross-examination, Mr. Nolan noted that the Screws securing 
the handrail were of the "button head screw" variety, with a slit down 
the center (Tr. 123). The Bessemer rod has a smooth surface. Con- 
sequently, it would have been easy for Mr. Connelly to "observe" that 
screws rather than Bessemer rods were used to fix the position of 
the handrail (Tr. 123-124). 
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While it may have been possible to slip the wrong railing into 
place without the supervisor's knowledge, it is incomprehensible that 
he could not "observe" the wrong fasteners which would be apparent 
from the outside and upon simple visual inspection, Had he made such 
observation, he would have been immediately upon notice of a situation 


warranting further examination. 


Appellees maintain that the supervisor must have known of the 
fact that a railing different from that which was allegedly designed was 
put into place; that he knew of the use of screws instead of Bessemer 
rods; and that the screws were used because the railing was/too short 


to accommodate the Bessemer rods. 


Moreover, if the proper railings were shipped, but one was un- 
knowingly installed in improper location, then it must follow|that another 
railing was also unsuited for installation. That is, if a short! railing was 
installed in a larger space, then a large railing was available for a 
shorter space. This situation must have called itself to the attention 
of the supervisor, or should have if he were properly supervising the 


installation. 


Appellees submit that sufficient evidence of negligence appeared 
in the evidence to warrant submitting the issue to the jury. 


The railings were located on the catwalk and away from the press. 
The width of the catwalk at the scene of the accident was described by 
the defendant's engineer-witness as between 18 and 20 inches in width 
(Tr. 94), Mr. Nolan, officer of the defendant and Field Supervisor at the 
time of installation, testified that the width is about 36 inches (Tr. 114). 


Mr. Locraft testified that pressmen would tend to stay away from 
the press side of the catwalk, and would be leaning against the railings 
in the course of their work (Tr. 95). 


The defendant admitted in its pleadings that it was a long-established 
manufacturer of press equipment, and on cross-examination Mr. Nolan 
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agreed that the purpose of the handrails "is to keep somebody from 
falling off" (Tr. 114). 


There can be little question that the proximate cause of the injuries 
sustained by the plaintiffs was the improper installation and failure of the 
railing; but if any question existed, this too was properly submitted for 
jury determination, 


The propriety of submitting the issues of negligence and proximate 
cause to the jury; meets the views of the law expressed by both the ma- 
jority and minority members of this Court in the Hanna v, Fletcher case, 


supra. 


An extract of the majority's opinion, above-quoted, reveals the 
compatibility of the trial Court's action with the majority opinion. 


Nor is that,action at odds with the minority opinion. For, in the 
latter, it was the|opinion of the dissenting judges that ''This is not a 
case in which an object supposed to withstand certain stresses collapsed 
when it was subjected to such stresses." (supra, p.'\479). However, 
this is precisely the situation in the instant case. The railing was in- 
tended to withstand certain stresses but failed to do so because it was 
too short and in fact not the proper railing for the location. 


The minority judges also observed that the railing in Hanna v. 


Fletcher "simply wore out from the use and the weather" (supra). 
Clearly, this is not the situation existing in our case. Thus, the minority 
opinion did not oppose the doctrine enunciated in MacPherson v. Buick 
Motor Co., but felt the failure of the railing was due to natural forces 

at work. In the case at bar the railing was defective at the moment of 
its installation. 
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THE COURT'S INSTRUCTIONS TO THE JURY WERE NOT 
ERRONEOUS NOR PREJUDICIAL TO THE DEFENDANT 


On the pertinent aspect of this issue, the Trial Court instructed 
the jury: 


"The conduct in question must be considered in the light 
of all the circumstances. Obviously, negligence under 
one set of conditions might not be negligence under an+ 
other set of conditions. The amount of care and caution 
required to be used varies in proportion to the importance 
of the matter and to the risks involved. 


* * * 


"The evidence has disclosed that the guard rail in question 
was installed by the Centre-Ammon Company which was 
engaged by the Times-Herald for that installation. If you 
find that the accident to plaintiffs was proximately inal 


by the negligence of the Centre-Ammon Company in install- 
ing the guard rail, you will then consider the question of 
whether or not, under the contract between the Times-Her- 
ald and the Goss Printing Company, the defendant . . | had 
a duty to supervise the safe installation of the guard rail. 
In this connection the contract between the defendant and 
the Times-Herald has been offered in evidence. The Court 
rules that this contract, as it relates to the supervision of 
the railings, is a question of fact for the jury to determine, 
in view of the contract and of all the other evidence and 
testimony adduced. 
On the pertinent aspect of this issue, the Trial Court instructed 
the jury that the supervisory responsibility under the contract was a 
question of fact for the jury, and that the jury shall determine, "in view 
of the contract and of all the other evidence and testimony adduced, as 
to whether it was the intention of the parties under the contract... 
that the defendant would have the obligation to supervise the safe 


installation of the guard rails. . ." (J.A. 134). 


The evidence contained admissions of the defendant when called 
by the plaintiffs, when called by defense counsel, when cross-examined 
by plaintiffs’ counsel and in the answers to interrogatories as to the 
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duty owed to the plaintiffs by the defendant, and such evidence would 
have been sufficient to raise a jury question apart from the presence 
of the contract. 


The case of Hanna v. Fletcher (231 F.2d 469; 1956) is clearly in 
point. In that case Gichner Iron Works undertook to repair a defective 
railing on a stairway. This Court held that the complaint alleging that 
the repair was negligently and carelessly performed presented a ques- 
tion for the jury as to whether or not Gichner was negligent and that 
such negligence was the proximate cause of the accident. The majority 
and minority views of that case support the Trial Court in the instant 


case. 


CONCLUSION 


The Trial Court properly submitted the issues of negligence and 
proximate cause to the jury, there being sufficient evidence on both 
issues to warrant such submission. 


The admission by the defendant that a railing shorter than that 


designed was installed and that its employee had the responsibility of 


supervision, or at least "observation", of the installation, created a 


question of fact for the jury. 


The instructions given by the Trial Court under the circumstances 


were correct. 


Respectfully submitted, 


MARTIN E. GEREL, 


410 Albee Building 
Washington, D. C. 


Attorney for Appellees 


